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INTRODUCTORY

Establishment and Functions of the Committee :

The Asian Legal Consultative Committee, as it was
originally called, was constituted by the Governments of Burma,
Ceylon, India, Indonesia, Iraq, Japan and Syria as from the
15th day of November, 1956, to serve as an advisory body
of legal experts, to deal with problems that may be referred
to it, and to help in exchange of views and information on
matters of common concern between the participating countries.
In response to a suggestion made by the Prime Minister of
India, which was accepted by all the participating countries
in the Asian Legal Consultative Committee, the Statutes of
the Committee were amended with effect from the 19th April,
1958, so as to include participation of countries in the
African continent. Consequent upon this change in the
Statutes the name of the Committee was altered and it was
renamed as the Asian-African Legal Consultative Committee.
Membership of the Committee is open to the countries in
the Asian-African continents in accordance with the provisions
of its Statutes.

The United Arab Republic upon its formation by
merger of Egypt and Syria became an original participating
country in the Committee in place of Syria. Sudan was
admitted in the Committee with effect from the Ist day of
October, 1958 and Pakistan from the Ist day of January,

1959.

The Committee is governed in respect of all matters
by its Statutes and the Statutory Rules. Its functions as set
out in Article 3 of the Statutes are :—

(a) Examination of questions that are under considera-
tion by the International Law Commission, and
to arrange for the views of the Committee to be
placed before the said Commission;

Consideration of legal problems that may be
referred to the Committee by any of the parti-
cipating countries and to make such recommenda-
tions to Governments as may be thought fit;

L
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(¢) Exchange of views and information on legal matters
of cominon concern; and

(d) Tocommunicate with the consent of the Govern-
ments of the participating countries, the points of
view of the Committee on international legal
problems referred to it, to the United Nations,
other institutions and international organizations,

The Committee meets once annually by rotation in
the countries participating in the Committee. Its first Session
was held at New Delhi, the second Session at Cairo and the
third Session in Colombo. The fourth Session is scheduled
to be held in Tokyo. The Committee maintains a Permanent
Secretariat at New Delhi for conduct of day to day work. A
section of the Secretariat is charged with the collection of
material and preparation of background papers for assisting
the Committee in its deliberations during the Sessions. The
Committee acts in all matters through its Secretary who
is advised by a body of Liaison Officers appointed by ecach
of the participating countries, The Liaison Officers normally
meet once a month or as often as necessary.

Office Bearers of the Committee and its Secretariat :

The Committee during its First Session elected the
Member for Burma, Hon'ble Chief Justice U Myint Thein,
and the Member for Indonesia, Hon’ble Chief Justice Dr.
Wirjono Prodjodikoro, respectively as the President and the
Vice-President of the Committee for the year 1957-58. During
the Second Session, the Committee elected the Member for
United Arab Republic, H.E. Mr. Abdel Aziz Mohamed,
President of the Cour de Cassation, as the President and the
Member for Ceylon, Hon'ble Chief Justice Mr. H.H. Basnayake
as the Vice-President of the Committee for the vyear 1958-59,
At its Third Session the Member for Ceylon, Hon'ble Chief
Justice Mr. H.H. Basnayake was elected President and
Chaudhuri Nazir Ahmed Khan, Attorney-General of Pakistan
was elected as the Vice-President of the Committee.

The Committee at its First Session decided to locate
its Permanent Secretariat at New Delhi (INDIA). The
Committee also decided during its First and Second Sessions
that Mr. B. Sen, Hon, Legal Adviser to the Ministry of
Fxternal Affairs, Government of India, should perform the
functions of the Secretary of the Committee.

.r1
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Co-operation with other Organizations :

The Committee maintains close contacts with and re-
ceives published documents from the United Nations, the
Specialised Agencies, International Law Commission, the
Council of Jurists within the Pan American Union and the
Arab League. The Committee 1s empowered under the
Statutory Rules to admit to its Sessions Observers from inter-
national and regional inter-governmental organizations,

First Session of the Committee :

The Committee held its First Session at New Delhi
from the 18th till the 27th April, 1957, The Session was
inaugurated by the Prime Minister of India and was attended
by Delegations from Burma, Ceylon, India, Indonesia, Irag,
Japan and Syria, the then participating countries in the
Committee. At that Session the Committee had before it
for consideration 10 questions which had been referred to it
by the various participating countries in the Committee.
These were :

(i) Functions, privileges and immunities of diplo-
matic envoys or agents including questions re-
garding enactment of legislation to provide for
diplomatic immunities. (Referred by India and
Japan).

(ii) Principles for extradition of offenders taking
refuge in the territory of another including
questions relating to desirability of conclusion
of extradition treaties and sitmplification in the

procedure for extradition. (Referred by Burma
and India).

(i11) Law relating to the Regime of the High Seas
including questions relating to the rights to
sea-bed and subsoil in the open sea. (Referred
by Ceylon and India),

(iv) Status of Aliens including the questions of
responsibility of States regarding treatment of
foreign nationals. (Referred by Japan).

(v) Restrictions on Immunity of States in respect of
commercial transactions entered into by or on
behalf of States and by State Trading Corpo-
rations. (Referred by India).
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(vi) Law of the Territorial Sea. (Referred by
Ceylon).

(vi1) Questions relating to Dual Citizenship. (Referred
by Burma).

(viii) Ionospheric Sovereignty. (Referred by India).

(ix) Questions relating to Reciprocal Enforcement
of Foreign Judgments in Matrimonial Matters.
(Referred by Ceylon).

(x) Questions relating to Free Legal Aid. (Referred
by Ceylon).

During the Session, however, the item relating to the
status of aliens was withdrawn and items (iii) and (vi1), viz., the
law relating to the Regime of the High Seas and the Law of
the Territorial Sea were not pressed for consideration, The
remaining items were discussed in the Committee and
preliminary reports were drawn up and submitted to the
Governments of the participating countries on three of the
subjects, viz., Diplomatic Immunities, Principles of Extradition
and Immunity of States, All the subjects were carried forward
for further consideration at the next Session.

Second Session of the Committee :

The Second Session of the Committee was held in Cairo
from the 1st to the 13th of October, 1958. The session was
inaugurated by the Minister of Justice in his capacity as the
Personal Representative of the President of the United Arab
Republic, The session was attended by Delegations from
Burma, Ceylon, India, Indonesia, Iraq, Japan, Sudan and the
United Arab Republic. Observers representing the Govern-
ments of Cambodia, Philippines and Thailand as also the
representatives of the Arab League—an inter-governmental
organisation—were admitted to the meetings of the Session.

During this session the Committee had before it five
main subjects for consideration, viz. Diplomatic Immunities,
Principles of Extradition, Immunity of States in respect of
Commercial Transactions, Dual Nationality and Status of
Aliens. It also discussed briefly the questions relating to
Free Legal Aid and Reciprocal Enforcement of Foreign
Tudgements in Matrimonial Matters. The Committee had
also before it the reports of the 9th and 10th Sessions of the
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International Law Commission for consideration. The Law
of the High Seas and Territorial Waters as also Ionospheric
Sovereignty had not been included in the Agenda of the
Session,

The Committee finalised its report on Diplomatic
Immunities and on Immunity of States in respect of Commer-
cial Transactions. These reports were submitted to the
Governments of the participating countries. Final conclusions
were not reached on the other subjects which were discussed
at the Cairo Session.

Third Session :

The Third Session of the Committee was held in
Colombo from January 20 to February 4, 1960. It was attended
by the delegations of all the participating countries in the
Committee except Sudan which was unable td’ be represented.
In addition the Government of Iran was represented by an
Observer. The Session was inaugurated by the Minister of
Justice, Ceylon, in his capacity as the personal representative
of the Prime Minister.

The Committee at this Session considered the comments
of the Governments on its Reports on Functions, Privileges
and Immunities of Diplomatic Envoys, and Immunity of
States in respect of Commercial Transactions which the
Committee had finalised during its Second Session in Cairo.
The Committee confirmed the view it had taken in its Report
with regard to restrictions of Immunity of States in respect
of Commercial Transactions. It, however, made certain
changes in its Report on Diplomatic Immunities having
regard to the comments received from the Governments of
the participating countries.

The Committee gave detailed consideration to the
subjects of Status of Aliens and Extradition on which it was
able to draw up provisionally the Principles governing the
subjects in the form of Draft Articles. The Committee
discussed the subject of Status of Aliens, which had been
referred to it by the Government of Japan, on the basis of
a Memorandum presented to it by the Committee’s Secretariat
‘&_nd information supplied by the Governments of the parti-
clpating countries regarding their laws and State practice with
regard to entry, treatment and deportation of foreigners,
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The discussion on Extradition was based on the Draft of
a Multilateral Convention presented by the Government of
the United Arab Republic and a Memorandum submitted by
the Committee’s Secretariat. The provisional recommen-
dations of the Committee on these two subjects are being
submitted to the Governments of the participating countries,
and it is expected that the Committee will consider these
subjects again at the fourth Session in the light of the comments
that may be received from the Governments of the partici-
pating countries.

The Committee also generally considered questions
relating to Dual Nationality and the recommendations of
the International Law Commission on Arbitral Procedure.
It decided to postpone consideration of the Law of the Seas
in view of the U.N. Conference of Plenipotentiaries which
had been convened to meet in Geneva in March 1960. The
Committee did not find sufficient time to consider the reports
presented to it by the Rapporteurs appointed by it on the
subject of Legal Aid and Enforcement of Foreign Judgments
in Matrimonial Matters,

The Committee decided to take up at its next Session
the question of Legality of Nuclear Tests and the legal aspects
of certain Economic Matters namely, Conflict of Laws in
respect of International Sales, and Relief against Double
Taxation,

Fourth Session :

It has been decided to hold the Fourth Session of the
Committee at Tokyo in March 1961,

7

ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE
(COLOMBO - SESSION)
From January 20 to February 4, 1960,
Delegations of the Participating Countries.

BURMA:
Member and Leader H. E. Sithu Dr. Htin Aung,
of the Delegation: Envoy-Extraordinary and Minister
Plenipotentiary.
CEYLON:
Member and Leader Hon. Mr. H H. Basnayake Q.C,,
of the Delegation : Chief Justice of Ceylon.
Alternate Member : Hon. Mr. Justice T.S. Fernando Q.C,,
Judge, Supreme Courg of Ceylon.
Principal Adviser : Dr. HW. Tambiah Q. C.,
Commissioner of Assizes, Ceylon.
Advisers : Mr. G, P. A. Silva,
First Assistant Secretary,
Ministry of Justice.
Mr. L. G, Weeramantry,
Advocate of the Supreme Court.
Mr. R. S. Wanasundera,
Crown Counsel, Ceylon.
Mr, S. Amarasinghe,
Barrister-at-Law and Advocate
of the Supreme Court,
Mr. M. S, Alif,
Solicitor, Proctor of the
Supreme Court.
Mr. W. S. L. de Alwis,
Assistant Secretary, .
Ministry of External Affairs.
INDIA :
Member and Leader Mr. M. C. Setalvad, d
of the Delegation : Attorney General for India.
Alternate Member : Hon. Mr. Justice S. K. Das,
(Leader of the Judge, Supreme Court of India.

Delegation for part of
the Session)




Advisers:

INDONESIA :
Member and Leader
of the Delegation :

Alternate Member :

Advisers ;

IRAQ :

Member and Leader
of the Delegation :

Alternate Member :

Adviser :

JAPAN :

Member and Leader
of the Delegation :

- Alternate Member :

Advisers :
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Mr. V. S. Deshpande,
Additional Legal Adviser,
Ministry of Law,
Government of India.

Mr. D. N. Bansal,
First Secretary, High Commission
of India, Colombo.

H.E. Dr. Ahmad Subardjo Djovoadi-
suryo, Ambassador of Indonesia
to Switzerland.

Dr. S. H. Tajibnapis,

Acting Chief of the Legal Division,
Department of Foreign Affairs,
Djakarta.

Mr. Zahar Arifin,
Second Secretary,
Indonesian Embassy, New Delhi.

Mr. Mochtar Koesdemaatmadja,
Lecturer in International Law,
Bandung University.

Mrx. Abdul Amir El-Egaili,
Attorney-General of Iraq.

Dr. Hasan Al-Rawi,
Legal Adviser, Ministry of
Foreign Affairs, Iraqg.

Mr. Adnan Raouf,
Second Secretary, Embassy of Iraq,
New Delhi.

Dr. Kenzo Takayanagi,
President, Cabinet Commission on
Constitutional Reforms, Japan.

Prof. Zergo Ohira,
Professor of Law,
Hitosubashi University.

Mr. Toshio Mitsudo.
Counsellor, Embassy of Japan,
New Delhi,

Mr. Kenichi Yanagi,
Secretary, Embassy of Japan,
Colombo,

PAKISTAN :

Member and Leader
of the Delegation :

Alternate Member :

SUDAN :

Chaudhuri Nazir Ahmad Khan,
Attorney-General of Pakistan.

Mr. Nazrul Islam Chaudhury,
Secretary, High Commission ot
Pakistan, New Delhi.

NOT REPRESENTED.

UNITED ARAB REPUBLIC :

Member and Leader
of the Delegation :

Alternate Member :

Advisers :

IRAN :

Secretary to the
Committee *

Chief Organising Officer
of the Third Session :

Mr. Hafiz Sabiq,
Attorney-General of the
United Arab Republic.

Dr. Izzedine Abdullah,

Dean, Faculty of Law,
University of Ein Skams,

Mr. Mohammed Hafiz Ganem,

Professor of Public International
Law, University of Ein Shams.

Mr. Jabir Abdul Rahman,
Professor, Faculty of Law,
University of Cairo.

Dr, Nizar Al Khayyali,
Advocate, Syrian Region, U, A. R,

OBSERVER

Mr. Achmad Mirfendereski,
Counsellor, Embassy of Iran,
New Delhi.

Mr. B. Sen,

Senior Advocate of the Supreme
Court of India, and Hon. Legal
Adviser to the Government of India,
Ministry of External Affairs.

Mr. G. P. A. Silva,
First Assistant Secretary,
Ministry of Justice, Ceylon,
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Liaison Officers of the Participating
Countries in the Committee*

BURMA

CEYLON

INDIA

INDONESIA

IRAQ

JAPAN

PAKISTAN

SUDAN

UNITED ARAB
REPUBLIC

*As on 1st Jun;, _19_60—

U Hla Oung,
First Secretary,
Embassy of Burma,

New Delhi.

Mr, N, Balasubramaniam,
Second Secretary,

Ceylon High Commission,
New Delhi,

Dr. B, Rajag, IE'S,

Deputy Secretary,

Ministry of External Affairs,
Government of India,

New Delhi.

Mr. Zahar Arifin,
Second Secretary,
Embassy of Indonesia,

New Delhi,
Mr. Sz}yeed K. Hindawi,

irst Secretary,
Embassy of Iraq,
New Delhi.

M. Toshio Mitsudo,
Counsellor,
Embassy of Japan,
New Delhi.

Deputy High Commissioner,
Pakistan High Commission,
New Delhi,

Mr. EM, Elamin,
First Secretary,
Embassy of Sudan,
New Delhi,

Mr. Abbas Seif El-Nasr,
Counsellor,

Embassy of the United
Arab Republic,

New Delhi,

e
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SECRETARIAT OF THE COMMITTIEE

Secretary

Deputy Secretary
Assistant Secretary

Research Officers

Administrative Officer
Private Secretary

Assistants

176 £ BLOCK. RAISINA ROAD,
= FE5RPT 43143

* Mr. B. Sen
Senior Advocate of the Supreme
Court of India, Hon. Legal
Adviser to the Ministry of
External Affairs, Government

of India.
Vacant

Mr. L. R. Saravanamuttu

Mr. P. Velayutham
Mr. N. Nettar

Vacant
Mr. S. Gopalan

Mr. Kishori Lal
Mr. D. S. Mohil
Mr. M. S. Bhatnagar

Office of the Secretariat :

NEW DELHI,

* Holds office as Secretary to the Committee in an honorary capicity

by arrangement with the Government of India.
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ASTAN - AFRICAN LEGAL CONSULTATIVE_COMMITTEE

THIRD SESSION

AGENDA

I. Administrative & Organisational Matters.

10.

Election of the President and Vice-President.
Adoption of the Agenda.

Admission of new Members in the Committee.
Admission of Observers to the Session.
Consideration of the Secretary’s Report.
Planning of future work of the Committee
including the question of priority to be given
to the subjects taken up for consideration.
Further consideration of the Draft Articles on
Immunities & Privileges of the Committee
Consideration of the question of staff structure
of the Secretariat, the conditions of service of
staff members including their salaries and
allowances,

Consideration of the question of printing and
publication of the proceedings of the Committee’s

Sessions.

Date and place of the Fourth Session.

II. Reports of the International Law Commission.

(A)

(B)

111

Consideration of the Report of the 11lth Session
of the International Law Commission.

Consideration of the Subject of Arbitral
Procedure on the basis of a Questionnaire
prepared by the Secretariat of the Committee.

. Matters Referred by the Governments of the Participating

Countries Under Article 3 (b) of the Statutes.

(a) Diplomatic Immunities :

Consideration of the comments received from
the Governments on the Final Report of the
Committee on Diplomatic Immunities-

(d)

(e)

(f)

13

Immunity of Statcs in Respect of Commercial

Transactions :

Consideration of the comments received from
the Governments on the Final Report of the
Committee on Restrictions on Immunity of States
in respect of Commercial Transactions.

Dual Nationality :

Consideration of the Draft Convention prepared
by the Government of the United Arab Republic
on Dual Nationality on the basis of a Report
prepared by the Secretariat of the Committee.

Status of Aliens :

Consideration of the Draft Articles on the Status
of Aliens prepared by the Secretariat of the
Committee. ¢

Extradition :

Consideration of the Draft of a Model Conven-
tion and Bilateral Treaty prepared by the
Secretariat of the Committee,

Law of the Seas :

(1) Consideration of a Report prepared by the
Secretariat of the Committee on the work

done in the Conference of Plenipotentiaries
held in Geneva in 1958,

(11) Regime of the High Seas, Territorial Sea
and Rights to Sea-bed and Subsoil.

1V. Matters of Common Interest Referred by the Governments of
Participating Countries under Article 3 (c) of the Statutes.

(a)

(b)

Reciprocal Enforcement of Foreign Judgments in
Matrimonial Matters :

Consideration of the Rapporteur’s Report
together with a Draft Convention on the
subject.

Legal aid :

Consideration of the Rapporteur’s Memorandum,
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DIPLOMATIC IMMUNITIES & PRIVILEGES | DIPLOMATIC IMMUNITIES & PRIVILEGES

Introductory Note
CONTENTS

The subject of diplomatic immunities and privileges was
referred to the Committee by the Governments of India and
Japan under the provisions of Article 3 (b) of the Statutes of

Page the Committee. The Government of India by a written
t Memorandum presented on the subject requested the

(1) Introductory Note ... 15 Committee to consider three specific questions, namely :
(i) Memorandum of the Government of India 18 (1) Whether it is desirable to undertake legislation to
provide for immunities to foreign diplomatic
(1)) Memorandum of the Government of Japan ... 55 missions and officers soas to incorporate in the
municipal law of a State the principles of inter-

(iv) Interim Report of the Committee adopted national law in this regard;

at the First Session ... P 29 (2) Ifitis considered desirable to have recourse to

legislation in the matter of immunify, whether such
legislation should be declaratory of the principles

of mternational law or shoald it be a comprehensive
34 piece of legislation;

(v) Final Report of the Committee together

with the Draft of a Convention as revised
in the Third Session

(3) Whether in cases where disputes arise regarding
the extent of the immunity, the matter should
be left to the decision of the courts of a country
or whether it should be decided by the Foreign
Office and its decision given by means of a certificate
be regarded as conclusive.

The Government of Japan, however, desired that the
Committee should consider the entire subject of the Functions,
Privileges and Immunities of Diplomatic Agents and
recommended the principles which should be followed by
the participating countries in the Committee in these matters,

During the First Session held in New Delhi the

Committee considered the subject on limited aspects on the

basis of the Memorandum presented by the Government of

India, and adopted an Interim Report on the subject. The

| Committee recommended a further study of the whole subject
on the basis of the Japanese Memorandum and appointed

the Member for Japan as Rapporteur. During the Second

Session held in Cairo the Committee considered the subject

on the basis of the Rapporteur’s Report, the Draft Articles

prepared by the International Law Commission, the Harvard
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Research Draft and the Havana Convention on the subject.
The Committee adopted a Report containing a provisional
draft of a Convention on Diplomatic immunities and
privileges.

The Report of the Committee as adopted in the Cairo
Session was circulated among the Governments of the parti-
cipating countries for their comments and the subject was
turther discussed at the Third Session in Colombo in January
1960 in the light of the observations received from the Govern-
ments. The Committee reconsidered the provisions of the draft
adopted at the Cairo Session Article by Article and made
certain amendments to some of the Articles in the light of the
comments received from Governments. The Committee decided
that its Report containing the draft of a Convention as
amended at the Colombo Session should be submitted to the
Member Governments as the Final Recommendations of the
Committee on this subject and that the subject of diplomatic
immunities and privileges should be removed from the Agenda
of its future Sessions unless the Government of any parti-
cipating country wished the Committee to consider any further
questions on the subject. The Committee directed its
Secretariat to make available copies of the Final Report to
the United Nations under the provisions of Article 3 (d) of
the Statutes of the Committee, and authorized its Secretariat
to make available copies of this Report to the Conference
of Plenipotentaries, which is being convened by the United
Nations for the consideration of the subject of Diplomatic
Immunities and Privileges,

[t may be stated that though the Committee formulated
the principles concerning the nature and extent of Diplomatic
Immunities and Privileges in the form of a Draft Convention,
it decided that the question as to whether a country should
adopt the principles by means of a Convention or domestic
legislation should be left to the Governments of the parti-
cipating countries themselyes. The Committee was of the
opinion that as long as the Immunities and privileges were
accorded to the Diplomatic agents in the participating States
it was not of much consequence as to the method by which
such immunities aud privileges were granted. The Committee’s
recommendations are broadly on the same lines as that of the
International Law Commission, The Committee, however,
took a different view on two major questions. The Interna-
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tional Law Commission had ‘recommended that the immunities

and privileges of a Diplomatic agent should be 'ac.corded 01(1i g
basis of reciprocity, The Commlttee. by majority figc1 e

that whilst reciprocity could be the basis for grant 'of pr1v11egesf,
the concept of reciprocity should find no place in matters od
Immunities of a Diplomatic agent as these were to be grante

to an envoy as a matter of right unde'r international law.
The Committee was also of the view the'xt it was too premature
to make any recommendation regarding the method‘to be
adopted for settlement of disputes betwegn States 1n the
matters of diplomatic immunities. It considered the recom-
mendations contained in Article 45 of the l?raft prepared by
the International Law Commission to be inappropriate for

adoption.
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ASIAN-AFRICAN LEGAL CONSULATATIVE COMMITTEE

GOVERNMENT OF INDIA
MINISTRY OF EXTERNAL AFFAIRS

Memorandum on Diplomatic Immunities

The question on which the views of the Asian-African
Legal Consultative Committee are solicited are :

(1) Whether it is desirable to undertake legislation
to provide for immunities to foreign diplomatic
missions and officers so as to incorporate in the
municipal law of a state the principles of inter-
national law in this regard.

(i) If it is considered desirable to have recourse to
legislation in the matter of immunity, whether
such legislation should merely be declaratory of
the principles of international law or should it
be a comprehensive piece of legislation.

(iii) Whether in cases where disputes arise regarding
the extent of the immunity, the matter should be
left to the decision of the courts of a country or
whether it should be decided by the Foreign QOffice
and its decision given by means of a certificate
be regarded as conclusive,

It is well settled that under international law and in
accordance with the usage of nations, there is an obligation
cast on a state to grant certain immunities to the diplomatic
representatives of other countries. The practice varies from
state to state regarding the method by which such immunities
are granted. In some countries the rules of international law
regarding the position of an envoy is recognised in the com-
mon law of the land whilst in others specific statutory
provisions have been enacted to give force to these rules of
international law in the municipal law of the country. From
the point of view of international law it does not appear to
make any difference as to what method a state adoptes in
discharging its duties and obligations regarding immunities
of foreign envoys and the duty is discharged as long asa
state in practice allows the usual immunities to foreign
ambassadors and their staffs as are admissible under inter-
national law. The question of enactment of Jegislations
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to provide for diplomatic immugity has' arisen as it is -pIOSZIPI'e
+hat on some occasion doubts mlgh't arise as to the' lega . as%s
and foundation of the diplomatic immunities since inter-
national law as such does not grant any immunity, l{ut th-e
rights have to be given by the mumglpal law .C.)f Ithe country
in compliance with its mtemaqon;ﬂ obligations. '[t 18
generally considered that international law as such is not
binding on the municipal courts ofe}state; so far as 'the
courts are concerned, international la\y is the body ofvd'octrmes
regarding international rights and duties of sta1tes WniCh have
been adopted and made part of the law of the 1apd. le would
be observed that in countries where no leg'islatlon exists on
the question of diplomatic immunities, the rights areA granted
as part of the common law of the land and' are tecognised by
the courts as such. In the case of newly independent coun-
tries it may be doubtful as to whether the common .law of
the land can be said to contain within it the prlnClples.of
international law relating to diplomatic immunity to foreign
representatives. Although it is true that in fact all the ngw?ly
in;iepcndent countries in actual practice grant such i.rnmumtles
as a diplomatic representative is entitled to receive under
international law and practice, it is for consideration whether
the basis for granting of such immunities should not be put
on a proper legal footing.

The position in some of the countries of the world in
this connection may be considered.

In the older Commonwealth countries it would appear
that the rules of International Law relating to diplomatic
immunities are recognised as part of the common law of the
land. In the United Kingdom, however, there isastatgtory
provision on the subject known asthe Diplomatic Privileges
Act 1708 which deals with the question of immunities from
civil jurisdiction but the act is merely declaratory c?f .the
position in common law. In so far as immunity from criminal
jurisdiction and other types of immunities are concerned, they
are based purely on common law and no statutory enactment
exists. In Canada and Australia, the position is that thg
general principle touching the position of a foreign envoy is
regarded as part of the common law of the land as it has been
56 adopted by the common law of England which has be’en
imported into those countries. There is, however, a legis-
lative enactment in the United Kingdom to provide for
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immunities to representatives of other Commonwealth
countries. Similar legislations have also been undertaken in
some of the other Commonwealth countries. In the remaining
countries of the Commonwealth the position is that whilst
usual immunities are accorded to the diplomatic representa-
tives, no declaration about the basis for grant of such
immunity in so far as their municipal laws are concerned is
available either in the pronouncements of the national courts
or in executive statements. In the United States of America,
the matter 1s provided for by positive law set forth in sections
252 to 254 of title 22 United States Code which is a codifica-
tion of sectioms 25, 26 and 27 of the Act of April 30, 1790
(1 Statutes 117). In the case of South American countries,
the matter appears to be governed by the Havana Convention
of the 20th February 1928 concerning functions, immunities
and duties of diplomatic representatives in so far as the
signatories to that Convention are concerned. But these
countries also grant similar immunities to representatives of
other states. In Europe, the practice appears to vary toa con-
siderable extent. Whilst in Norway, Sweden, Netherlands and
Turkey, there is no statutory law in force on this subject, the
Constitutions of the laws of Portugal, Belgium, Germany,
Czechoslovakia, Hungary and U.S.S.R. contain provisions
dealing with certain aspects of diplomatic immunities. In
the Asian countries there does not appear to be any statutory
law on this question except in Irag where the certificate
issued by the Foreign Ministry about the diplomatic status
or immunity of a person is by law made conclusive and
binding on the courts. In the African countries also there
are no statutory laws in force in this regard except in Ethiopia
where a treaty is considered to be a part of the law of the

land.

On the second question it is to be pointed out that
there is some divergence of views amongst writers on inter-
national law and in the practice followed by various countries
and in the decisions of national courts as regards the actual
extent of immunity that is to be granted to foreign envoys
and their staff under international law. There appears to
be a great deal of conflict on the question of immunity in
respect of trading and other private activities of a diplomatic
officer and with regard to immunities of subordinate diplomatic
staff. For instance whilst in practice the U.K. and the U.S.A.

-
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allow complete immunity in respect of acts of a d1glorrllz;t;;
officer, the Italian court of Cessatllon hacli as early as in f
raken the view that the absolute 1mmulmty put forward . r.orri
historical times is now ended and is one of the pohtl'cah
doctrines that have been supersedgd and.that thfa acts whic

a diplomatic agent does outside his 'pubhc functions have no
relation to the exercise of sovereignty and consequegtlyﬁ it
is not necessary for them to be protecte’d .by the 'prmclple
of immunity in respect of such acts. A similar decision was
taken by the Supreme Court of Polan'd, and. tbe practice
followed in U.S.S.R. is to restrict c'hploma'glc 1mmgmty as
far as possible. As regards the subordinate c.hplomat%c staff,
there is much divergence of opinion both in practlcg an.d
amongst text writers as to the exten.t 'Fo which immunity 18
enjoyed by such staff. In Great Brxtm’n, U e ‘A Germany};
Austria and Hungary complete immunity 1s accord‘ed to suc
subordinate staff who are not nationals of the‘ receiving state.
In France such immunity is granted if they torm' an integral
part of the mission and are invested with public character.
In Switzerland subordinate chancery personnel other than the
head of the Secretariat staff are not exempt f’r_om the
jurisdiction of the local courts. In Japan the position hz?s
been that subordinate officials could not be sued whilst t’helr
employment continued (See Emperor' v. Chiang, Ann, Digest
1929-30, page 205). In South America the tendency appears
to be to restrict the immunities in respect of such personnel
though in Argentina, the servant of t'he.B?ltls'h Ambassador
had been held to be exempt from jurisdiction in one case (In
re Kosakiew Ann, Digest 1941-42, page 114). U. S S. R. ta}(es
the extreme view of excluding altogether all minor ofﬁcxal.s
and servants from jurisdictional immunity. In view o.f th'ls
divergence in international practice and lack of u.nform'xty in
international law in these respects, it is for conSIderatlon'as
to whether it would be desirable to have a corn.prehenswe
legislation in each country so as to prO\”ide spegﬁcally the
immunities which a diplomatic representative or his staff was
entitled to under the municipal law of the state. It shou_ld,
however, be mentioned that so far, perhaps with the exception
of the U.8.S.R., no country had adopted any comprehensive
legislation on this subject. Even U.S.S.R. refers back to

international law and practice in many of its statutory prcI)\}
visions on diplomatic immunities. The PAN AMERICA
Convention on diplomatic immunities concluded in Havana
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1n 1921 does, however, contain a comprehensive code on the
subject.

As regards the third question, the matter which appears
to have attracted the attention of foreign offices of a number
of countries is: how a claim to immunity should be established
by a diplomatic representative before a national court when
the occasion arises and what method should be adopted to
de'cide the question of actual extent of immunity if a ‘dispute
arises on that question. For a number of years the practice
had been for a diplomatic representative on any given
0ccas'ion, to prove his status before a court in which a Elaim
or suit was pending against him and to leave to the decision
of the national court of the question of the extent of immunity,
However, in recent years it has been folt that such practice is
not in keeping with the dignity of a diplomatic representative
which has to be preserved in accordance with international
practice and comity of nations. On the one hand it seems
rather strange that a diplomatic officer should be required to
prove before a court that he is entitled to immunity whilst
he is claiming exemption from the jurisdiction of that very
court. But on the other hand the procedure and practicﬁe
of every court or tribunal requires some formal proof of the
fact that the person belongs to the class entitled to be exempt
from the jurisdiction of the court. In Great Britain it is now
the usual practice of the courts to accept as conclusive the
statements made to them by the executive as to the existence
of certain facts of international law nature. The long line
of cases decided by the English courts show that graaually
the courts have come to rely more and more on the attitude
of the executive on international questions. In some cases
the judge himself sends for information from the Secretary of
State for Foreign Affairs; in some others the Attorney General
appears in court and presents a certificate issued by the
Foreign Office; whilst in some instances the Foreign Office
communicates its certificate to the judge on the application
of the Ambassador. In the United States of America the
courts have also adopted the practice of accepting the views
of the executive as conclusive on matters of ihternational
re]ations._ The prevalent practice is for the Attorney General
to file a "suggestion” in the court at the request of the State
Department and the “suggestion” is regarded by the courts
as conclusive and binding both on fact and law, The
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“suggestion” is issued by the State Department on the appli-
cation of the aggrieved Government if the Department is
satisfied that the claim to immunity is well founded both on
facts and law. The Department has, therefore to consider
on the material placed before it the question as to whether
under the existing practice the Government of the United
States would recognise the claim to immunity. This type of
scrutiny appears to be much more satisfactory than a public
hearing in a court of law as the Department can examine
each case from the point of view of existing practice. The
procedure adopted is as follows :

When litigation is commenced or threatened, the
Ambassador presents a note to the Secretary of State setting
out the facts upon which immunity is claimed and requesting
the Secretary of State to cause them to be conveyed to the
court., The Secretary of State conveys to the Attorney
General a copy of the note with a request that it should be
communicated to the court and the court be informed that
the Department of State accept as true the statement of
facts alleged therein. Since 1941 the ‘“‘suggestion” has become
an affirmative announcement of the fact that the claim to
immunity is well founded. The ‘‘suggestions” of State
Department amount to recognition and allowance of the
claim to immunity is taken as conclusive on the matter.
Sometimes, however, the Department of State leaves it to
the courts to determine the question and in such cases the
courts are free to do so. Then courts in the Continental
countries regard a communication from the Protocol Depart-
ment of the Foreign Office which deals with both status and
immunity as conclusive evidence. There are a number of
cases in France where the Ministry of Foreign Affairs had
either intervened or had been approached on questions relating
to immunity. In Austria it is also the practice to obtain
the views of the Ministry of Justice on questions of immunity
and the opinion of the Minister is legally binding on the
courts. In Czechoslovakia also courts apply for a declaration
from the executive in such matters and are bound by
such declaration. In Netherlands reports provide instances
of intervention by the executive at the request of the foreign
power and in Norway the practice is to require a certificate
from the Ministry of Foreign Affairs in support of claim to
immunity.
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In view of the practice that has grown up today in
various countries of the world, it is for consideration whether
the member countries of the Asian-African Legal Consultative
Committee should adopt a practice whereby the courts will
be bound by a certificate of the Foreign Ministry not only
as to the status of the person but also on the actual extent
of the immunity. Since there is divergence of views amongst
text writers on international law and in the practice of various
national courts in the matter of interpretation of international
law it might be more satisfactory for the executive to decide
the question of the actual extent of immunity allowable in a
country than to leave it to the decision of the courts. Itis
to be observed that in England and in America the courts
themselves had established the practice of looking upto the
esecutive in the matters of immunity but since it takes a
considerable time for the courts to establish any practice to
to be followed as precedent, it is for consideration whether a
certificate of the Ministry of Foreign Affairs when issued
should be made conclusive and binding on the courts by
means of legislation.
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

MEMORANDUM OF
THE GOVERNMENT JAPAN

Functions, Privileges and Immunities of Diplomatic Envoys

The question of functions, privileges a‘nd irpmunites ;)f
diplomatic envoys, 18 currently und'er consideration by t e
International Law Commission. It 1s hoped ’tha‘t the Asian-
African Legal Consultative Committee, whichis a body 1qu
legal experts of Aslan African countries, woul'd ‘takg up tnl:
question in order to cooperate with the Commlssmn in its tas
of codification. In this connection, it is also' hoped that t.he.
Committee, for its future study, would cgnmdc—:; thg topics
enumerated in the attached list, and consoh(iltate its views on

the various topics.

Ministry of

February 20th, 1957. Foreign Affairs
) Tokyo
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FUNCTIONS, PRIVILEGES AND IMMUNITIES
OF
DIPLOMATIC ENVOYS AND OFFICIALS

Conception of Diplomatic Envoys.

Subsidiary Organ of the Head of a State,

. :
The right of a State to send (and receive) diplomatic

envoys (Right of Legation)——StatqueHigerent Party.

Kinds and Classes of Diplomatic Envoys.
(1) Envoys Ceremonial,

(2) Envoys Political—Permanent envoys—Temporary

envoys—Representatives to international congresses
and conferences,

(3) Fom'. classes — Ambassador Extraordinary and
Plen}potent'mry—EnVOy Extraordinary and Minister
Plen}potentlary — Ministers Resident—Charges d’
Affaires,

(4) Prgblem of unifying titles of Ambassadors and
Ministers.

(5) Diplomatic corps.

Reception of Diplomatic Envoys.

(1) Refusal to receive an envoy on individual ground—
Persona non grata.

e : W i
) P'mblem.of hfmtmg the number of members of a
diplomatic mission,

Appointment of Diplomatic Envoys,
Letter of Credence (lettre de creance) — Full

Powers,
Diplomatic Privileges and Immunities.
Persons entitled to diplomatic privileges and immunities,
(1) Diplomatic Envoys,
(2) The Retinue of a Diplomatic Envoy,
(a) Members of mission,

(1) Diplomatic officers with rank of counsellor,
secretary or attache,
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(ii) Subsidiary members below diplomatic
officers.
(1) Nationality.
Nationals of the sending State.
Nationals of the receiving State.
Nationals of third States.
Persons of dual nationality.
(2) Other conditions—Lucrative business.
(b) Families of Envoys and of members of mission.
(1) Nationality.
(2) Other conditions—Lucrative business.
(¢) Private Servants.
(1) Nationality. 4
2 Other conditions—Lucrative business.
(d) Courlers,

(3) Reprecentatives to international congress and
conferences and the members of their suits.

B. Conditions to enjoy diplomatic privileges and immunities,

(1) Duration of privileges and immunities.
(2) Waiver of privileges and immunities.

(3) Privileges and immunities in time of war and other
emergencies.,

C. Contents of privileges and immunities.

(1) Inviolability of the dignity of a diplomatic envoy.
(2) Inviolability of the person of a diplomatic envoy.

(3) Inviolability and protection of the office and
residence of a diplomatic envoy.

(4) Inviolability of archives.
(5) Inviolability of the property of a diplomatic envoy.
(6) Immunities from jurisdiction.

(a) Immunities from criminal jurisdiction.

(b) Immunities from civil jurisdiction.

(¢) Immunities from subpoena as Witness.
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(7) Exemption from police.

(8) Exemption from taxes.

VII. Position of a diplomatic envo
territory of third States.

VIIL. Termination of Diplom

y travelling through the

atic Mission,

(1) Recall by the home State.

(2)

3
(4)

(1) Resignation of an envoy—His Transference to
another post—Dismissal by his home State—A
letter of recall (lettre de recreance),

(i) Outbreak of a serious conflict between the
sending and the receiving State.

e ]
(i11) Misconduct of an envoy.

Promotion to a higher position—A

new letter of
credence,

Outbreak of war,

Cha‘nge of the head or government of th
receiving State—A new letter of crede

Death of an envoy,

e sending or
nce.
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FIRST SESSION OF THE
ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE

Interim Report of the Committee on
Functions, Privileges and Immunities of
Diplomatic Envoys or Agents

The Committee at its sixth meeting held on Tuesday
the 23rd April, 1957, took up for consideration Item I of Part
[II of the Agenda-functions, privileges and immunities of
diplomatic envoys or agents including questions regarding
enactment of legislation to provide for diplomatic immunities—
which had been referred by the Governments of India and
Japan.

2. The Committee considered the two Memoranda on
the subject presented by the Governments of India and Japan
and gave particular attention to the three questions which
have been specifically set out in the Indian Memorandum,
namely :

(i) whether it is desirable to undertake legislation to
provide for immunities to foreign diplomatic
missions and officers so as to incorporate in the
municipal law of a state the principles of inter-
national law in this regard ;

(i1) 1f it 1s considered desirable to have recourse to
legislation in the matter of immunity, whether such
legislation should merely be declaratory of the
principles of international law or should it be a
comprehensive piece of legislation ;

(iil) whether in cases where disputes arise regarding the
extent of the immunity, the matter should be left to
the decision of the courts of a country or whether it
should be decided by the Foreign Office and its
decision given by means of a certificate be regarded
as conclusive,

3. The Committee took note of the statement made by
the Member for India and the views of the Delegations of India,
Japan, Indonesia, Burma, Ceylon and Iraq, on the specific
questions raised in the Indian Memorandum and also generally
on some of the other aspects of Diplomatic Immunity.
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raised by the Government of India, the Indonesian

Delegation supported the idea that a certificate of
the Foreign Office on the question of immunity

4. The views expressed by the various Delegations may
be summarised as follows :

(1) The Indian Member considered that in principle be regarded by the courts and other authorities as
legislation was desirable but he felt that unless there conclusive and binding. The Indonesian Delegation
was some wider and common measure of agreement also made two other points, namely.
on the extent of immunity to be conferred, it would : e =
be futile to think of legislation. In his view it was (a) that there ShOUI,d, be a definite d1st1nctlog
necessary first to decide as to what should the between immunities on the one’hand arll
legislation contain. On the third point raised in privileges on the o’Fher. : In th? view of 1he
the Indian Memorandum he was of the view that Indonesian Delegatl'on d1p19mat1c representa-
having regard to the general practice prevailing in tives are entitled to immunities as a matlter' of
many countries, it would perhaps be desirable to right without which Ak diplomatic relations
embody the question of conclusiveness of Foreign are possible x’vhereas privileges could be Fegarded
Office Certificates in  domestic legislation of all as grants which could be left to the discretion
countries. of the Foreign Office concerned;

(2) The views expressed by the Japanese Member were (b) that although in the matter of ‘p11y11eges reci-
that domestic legislation of a comprehensive kind procity was desirable, such reciprocity was e
was undesirable. He felt that if each country always possible and was depelldeflt on special
undertakes such legislation, it might lead to conditions prevalent in the countries concerned.

confuglon. On. the ot.her‘hand he ’suggested the (4). The Dalagarion of Brreie $elt thit- having ssgmed
adoption of an international convention or conclu- . s e dbGaraiter ol prebieg  1n the b o

sion of multilateral treaties between states which
would ensure uniformity in the practice relating to
diplomatic privileges and immunities, On the third

diplomatic privileges and im‘munit%es i’t would be
advantageous to have domestic legislation by way
point, the Japanese Delegation explained the Qf clarification of tilxc;ipt)}rlarc;;c;erjoilg\\;zi bth?rcclo?;t;l};
Poras Ol e e e in thesle gl'atte’i/ls. orandum, the Delegation was of
Foreign Office in fact decided the questions relating n thg n 1}::11 1 hemForeign bfﬁce 15075, S A
to claims of immunity, though in theory it was for the view that the . Pl 3 g t_he
the courts to do so. The courts were guided by the to be made cpncluswe ;le }?ueSttlont e
views of the Foreign Office in such matters, This status of a diplomat and the exten

ithi i he Foreign
- ' 1 / are within the special knowledge of t
sy SR i g Office and no judicial decision appeared to be

(3) The view of the Indonesian Delegation was that necessary on these matters. In addition Fo these
domestic legislation on the subject of immunities points, the Delegation raised a further question as to
was desirable but it should be only with regard to whether in the present context, it was necessary to
certain essential matters and nota comprehensive maintain the archaic distinction between diplomatic

one. The Delegation felt that if agreement about
the essentials could be reached between the various
countries, it would be possible to have uniformity

and consular personnel.

(5) The Delegation of Ceylon considered it desirable
. | tslati j I i i i o diplo-
in domestic legislation on the subject. In view of +o h.av'e 2 un%ff)rm prac“.cglwuhbretgafr%t tthat pthe
this, the Indonesian Delegation supported the views matic immunities and privi eggs uh e i
of the Delegation of Japan regarding adoption of an - Committee should first consider the subj
international convention. As to the third question carefully.

|
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(6) The Delegation of Iraq agreed with the view that
legislation was necessary, but felt that before any
such step was attempted, it would be essential
to collect further materials.

5. The conclusions which could be drawn from the dis-
cussions in the Committee appear to be as follows :—

(1) There was agreement in principle among the
Delegations of Burma, Ceylon, India, Indonesia and
Iraq on the need for domestic legislation on this
subject but at the same time it was agreed that it
would be difficult to undertake comprehensive
legislation at present. The view of the Delegation
of Japan, however, was that domestic legislation
on this subject was undesirable as it may lead
to confusion. The Delegation considered that
the proper course to adopt was to have a conven-
tion or a multilateral treaty between states which
would specify the agreed extent of diplomatic
immunities and privileges.

(2) There was general agreement between the Dele-
gations of Burma, India, Indonesia and Japan that
a communication from the Foreign Office as
regards the privileges and immunities of diplomatic
personnel ought in practice to be regarded as
conclusive and binding on the courts and other
authorities. The Delegation of Ceylon whilst
agreeing that such a communication ought to be
conclusive in criminal matters felt that the position
needed to be further examined with respect to
enforcement of civil rights by private persons
against diplomatic personnel,

(3) It was agreed between all Delegations that before
any legislation or international convention could
be undertaken, it would be necessary to collect
more data,

6. The Committee having considered the statements
and views noted above put forward by various Delegations
represented at this session is of the opinion that it will be
necessary for the Committee to make a further study of the
subject before it would be in a position to make its final
recommendations to the Governments of the participating
countries.
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7 The Committee accordingly decides that the
Member for Japan be appointed Rapporteur to make a further
study and collect information and material on the subject
and to request the Rapporteur to prepare a draft convention
on the basis of the Havana Convention of 1928 and to make
the draft available to the next session of the Committee if
possible. The Committee further directs the Secretariat to
render all assistance to the Rapporteur in the collection of the
necessary material and data.

8, The Memoranda submitted by the Governments of
India and Japan would form part of this report.
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE.

Final Report of the Committee on Functions, Privileges &
Immunities of Diplomatic Envoys or Agents

(AS REVISED IN THE THIRD SESSION)

1. The Committee at its second, third, fourth and fifth
meetings of the Cairo Session held on Thursday, Friday and
Saturday the 2nd, 3rd and 4th of October, 1958, considered
item 1 of Part III of the Agenda—Functions, Privileges and
Immunities of Diplomatic Envoys or Agents—which had been
referred by the Governments of India and Japan.

2. The Committee had before it the two memoranda
on the subject presented by the Governments of India and
Japan during the First Session, as also the draft articles on
Diplomatic Immunities adopted by the International Law
Commission during its 9th and 10th sessions. The Harvard
Draft Convention, the Havana Convention on Diplomatic
Officers, and the Report prepared by the Rapporteur were
also placed before the Committee.

3. The Committee had considered this subject during
its First Session in New Delhi on the basis of the three
questions formulated in the Indian memorandum which were
in the following terms :

(1) Whether it is desirable to undertake legislation
to provide for immunities to foreign diplomatic
missions and officers so as to incorporate in the
municipal law of a state the principles of inter-
national law in this regard :

(2) ifit is considered desirable to have recourse to
legislation in the matter of immunity, whether such
legislation should merely be declaratory of the
principles of international law or should it be a
comprehensive piece of legislation ;

(3) whether in cases where disputes arise regarding the
extent of the immunity, the matter should be left
to the decision of the courts of a country or
whether it should be decided by the Foreign
Office and its decision given by means of a certi-
ficate be regarded as conclusive,
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4. The Committee drew up an interim report at that
session in the light of discussions. The conclusions which
could be drawn from the discussions held during the First
Session were as follows :

(i) There was agreement in principle among the
delegations of Burma, Ceylon, India, Indonesia
and Iraq on the need for domestic legislation on
this subject but at the same time it was agreed
that it would be difficult to undertake compre-
hensive legislation at present. The view of the
delegation of Japan, however, was that domestic
legislation on this subject was undesirable as it
may lead to confusion. The delegation considered
that the proper course to adopt was to have a
convention or a multilateral treaty between states
which would specify the agreed ‘extent of diplo-
matic immunities and privileges.

{(ii)) There was general agreement between the dele-
gations of Burma, India, Indonesia and Japan that
a communication from the Foreign Office as
regards the privileges and immunities of diplo-
matic personnel ought in practice to be regarded
as conclusive and binding on the courts and other
authorities. The delegation of Ceylon whilst
agreeing that such a communication ought to be
conclusive in criminal matters felt that the posi-
tion needed to be further examined with respect
to enforcement of civil rights by private persons
against diplomatic personnel,

It was agreed between all delegations that before
any legislation or international convention could
be undertaken, it would be necessary to collect
more data.

5. The Committee recommended a further study of
the subject and appointed the Member for Japan as Rap-
porteur to collect information and materials and prepare a
draft of a convention on diplomatic immunities and privileges.

6. The first question which the Committee considered
during the Second Session (Cairo) was the necessity or other-
wise of having a Convention between the participating
countries in the Committee on the subject of diplomatic
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mmmunities. It was generally agreed between the various
delegations that as long as the immunities and privileges were
accorded to the diplomatic agents in the participating states
it was not of much consequence as to the method by which
such immunities and privileges were granted. It was unani-
mously decided that the Committee should formulate the
principles dealing with the nature and extent of diplomatic
immunities and privileges in the form of a draft convention,
but the question as to whether a country should adopt these
principles by means of a convention or domestic legislation
should be left to the Government of the participating country
itself.

7. The draft of a convention containing the principles
on the nature and extent of diplomatic immunities and pri-
vileges as approved by the Committee was set out in the
annexure to the Committee’s report.

8. The Committee decided to make no recommendation
regarding the method to be adopted for settlement of disputes
between states in the matter of diplomatic immunities.
Article 45 of the Draft prepared by the International Law
Commission was considered as being inappropriate for adop-
tion since the Governments held divergent views on the
matter and it was difficult to reach agreement and make an
agreed recommendation on the question.

9. Three questions were specifically raised in the course
of discussions. These were :

(a) Whether the concept of reciprocity should be
adopted in regard to immunities and privileges of a
diplomatic agent.

(b) Whether a distinction should be made between a
home—based national of the sending State anda
locally recruited person who is also a national of
the sending state employed as a member of the
subordinate staff in a diplomatic mission.

(c) Whether and to what extent a certificate of the
Foreign Office should be treated as conclusive and
binding in matters of diplomatic immunity,

10.  As regards the first question, the delegation of India
was of the view that the immunity of a diplomat was absolute
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under international law and as such the concept of reciprocity
should not enter on the question of diplomatic immunity. The
delegation was for discouraging the present trend in restricting
immunity of diplomats on the basis of reciprocity. The
delegation was, however, in favour of having reciprocity in
the matter of privileges as it felt that privileges were not
essential to performance of diplomatic functions and was a
matter of comity. The delegation of Indonesia supported the
views of the delegation of India. The other delegations were
however, of the view that immunities and privileges both
should be granted on the basis of reciprocity.

11, The delegations were of the view that no specific
answer was required on the second question since articles 36
and 37 of the draft convention (Annex) sufficiently dealt
with the principles relating to immunities and privileges of
subordinate staff of diplomatic missions,

12. As regards the third question, the delegations were
of the view that a certificate of the Foreign Office in so far
as questions of fact were concerned such as the status of the
person or the extent of immunities or privileges admissible to
the diplomatic agent concerned under the practice followed
by the state should be conclusive and binding since these were
matters within the particular knowledge of the Foreign Office.
In so far as questions of law were concerned, the majority of
the delegations were in favour of leaving the matter to the
courts,

13. The Report of the Committee as adopted in the
Cairo Session was circulated among the Governments of the
participating countries for their comments and the subject
was further discussed in the Colombo Session in the light
of the observations received from the Governments. The
Verbatim Reports of the discussions are appended to this
Report.*

14. Thc Cowmittee endorsed its earlier recommenda-
tions contained in paragraphs 6, 8, 11, and 12 above. As regards
the point mentioned in paragraph 10 the Delegations could not
teach agreement on the question whether the grant of Diplo-
matic Immunities should be on the basis of reciprocity. The
Delegates of India, Indonesia, Japan and the United Arab

*Verbatim reports are omitted from the Printed Summary Edition,
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Republic were of the view that the concept of reciprocity
should not enter into the question of Diplomatic immunities
as Diplomatic Envoys were entitled to immunity as a matter
of right under International Law. The Delegate of Ceylon
was of the view that there was no question of reciprocity in
respect of immunities as enumerated in these Articles which
were considered to be the minimum necessary for the per-
formance of Diplomatic functions. Any grant of Immunities
to Diplomatic Agents other than those enumerated in these
Articles should be on the basis of reciprocity. The Delegates
of Burma maintained that the grant of immunities shall be
on the basis of reciprocity. The Delegates of Iraq and
Pakistan had no particular views in the matter., All the
delegates were, however, agreed that reciprocity was a proper
basis on the question of grant of privileges.

15. The Committee also made alterations in some of
the Articles in the Draft Convention in the light of the
comments received from the Governments. The Draft con-
vention incorporating the amendments is annexed hereto and
the provisions of the Convention shall be regarded as the final
recommendations of the Committee on the subject in so far
as principles are concerned.

16, The Delegate of Pakistan whilst taking part in
the deliberations and endorsing the Committee’s recommen-
dations clarified that he did so in his individual capacity as
he couid not express the views of his Government since they
did not have sufficient time to consider the matter.

B. Sen.
Secretary to the Committee.
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE.
DRAFT OF A CONVENTION

Concerning Diplomatic Immunities & Privileges

(As adopted in the Colombo Session)

Preamble

Recalling that the peoples of all nations have long had
the practice and conviction of respecting the status of diplo-
matic envoys;

Considering that an international convention regarding
the rights and duties of diplomatic agents would contribute
greatly to the promotion of good neighbourly relations among
the States; £

Considering that the immediate purpose is to reach an
agreement on general provisions embodying the well-defined
trend in international relations, taking into account the special
usages and practices of the various states;

The States participating in the Asian-African Legal
Consultative Committee have agreed upon the following
principles on the immunities and privileges of Diplomatic
Agents :—

Definitions
Article 1

For the purpose of the present draft convention, the
following expression shall have the meaning hereunder assigned
to them:

(a) The ‘head of the mission’ is the person charged by
the sending State with the duty of acting in that
capacity;

(b) The ‘members of the mission’ are the head of the
mission and the members of the staff of the mission;

The ‘members of the staff of the mission’ are the
members of the diplomatic staff, of the adminis-
tative and technical and the services staff of the
mission;
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(d) The~ ‘diplomatic staff’ consists of the members of the
staff of the mission having diplomatic rank ]

(e) A ‘diplomatic agent' is the head of the mission or a
member of the diplomatic staff of the mission ;

(f) The ‘Administrative and technical staff consists of
the members of the staff of the mission employed in
th.e .admmlstratlve and technical service of the
mission ;

(8) The ‘service staff’ consists of the members of the
stgff’ of the mission in the domestic service of the
mission ;

(h) A ‘private servant’ is a person in the domestic
service of the head or of a member of the mission,

Establishment of Diplomatic Relations and Missions

Article 2

The establishment of diplomatic relations between
States, and the permanent diplomatic missions, takes place by
mutual consent,

Functions of A Diplomatic Mission

Article 3

A The functions of a diplomatic mission consist Iinter
alia in :—

(a) Representing the sending State in the receiving
State ;

(b) Protecting the interests of the sending State and of
its nationals in the receiving State ;

(c) I;egotiating with the Government of the receiving
tate ;

(d) Ascertaining by all lawful means conditions and
developments in the receiving State, and reporting
thereon to the Government of the sending State :

(e) Promoting friendly relations between the sending
State and the receiving State ;

(€3] De_veloping economic, cultural and scientific re-
lations.
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Appointment of the Head and Staff of the Mission.

Article 4.

The sending State must make certain that the agreement
of the receiving State has been given for the person it proposes
to accredit as head of the mission to that State.

Appointment to more than one State

Article 5,

Unless objection is offered by any of the receiving
states concerned, a head of mission to one State may be ac-
credited as head of mission to one or more other States.

Article 6.

Subject to the provisions of Article 7,8 and 10, the
sending State may freely appoint the other members of the
staff of the mission. »

Appointment of Nationals of the Receiving State
Article 7.

Members cf the diplomatic staff of the mission may not
be appointed from among persons having the nationality of
the receiving State except with the express consent of that
State, which may be withdrawn at any time,

Reservation :

In the view of the Government of the United Arab
Republic it is necessary to have the express consent of the
receiving State to appoint any person having the nationality
of the receiving State to any of the offices of a foreign Diplo-
matic Mission whether Diplomatic or otherwise.

Persons Declared ‘Persona non Grata’
Article 8.

1. The receiving State may at any time notify the
sending State that the head of the mission, or any member of
the staff of the mission, is 'persona non grata' or not accep-
table. In such a case, the sending state, according to circums-
tances, shall not send such person, or shall recall him or shall
terminate his functions with the mission.

2. If a sending State refuses or fails within a reasonable
time to comply with its obligations under paragraph 1, the
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receiving State may refuse to recognise the person concerned
as a member of the mission.

Notification of Arrival and Departure.
Article 9.

The arrival and departure of the members of the staff
of the mission, and also of members of their families, and of
their private servants, shall be notified to the Ministry of
Foreign Affairs of the receiving State. A similar notification
shall be given whenever members of the mission and private
servants are locally engaged or discharged.

Limitation of Staff
Article 10,

1. In the absence of any specific agreement asto the
size of the mission, the receiving State may refuse to accept
a size exceeding what 1s reasonable and customary, having
regard to the circumstances and conditions in the receiving
State, and to the needs of the particular mission.

2. The receiving State may also, within similar bounds
and on a non-discriminatory basis, refuse to accept officials
of a particular category.

3. The receiving State may decline to accept any
person as military, naval, or air attache, or any person per-
forming such tunctions without previous agreement.

Offices away from the Seat of the Mission
Article 11.

The sending State may not, without the consent of the
receiving State, establish offices in towns other than those in
which the mission itself is established.

Commencement of the functions of the head of the mission.
Article 12.

The head of the mission is considered as having taken
up his functions in the receiving State either when he has
notified his arrival and a true copy of his credentials has been
presented to the Ministry of Foreign Affairs of the receiving
State, or when he has presented his letters of credence,
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according to the practice prevailing in the receiving State,
which shall be applied in a uniforme manner.

Charge 4’ Affaires Ad Interim.
Article 13.

1. If the post of the head of the mission 18 vacant
or if the head of the mission is unable to perform his functlc?ns,
the affairs of the mission shall be handled by a charge d’affaires
ad interim whose name shall be notified to the government
of the receiving State.

2. In the absence of notification, the membe'r .of the
mission placed immediately after the head of the r'msswn on
the mission’s diplomatic list shall be presumed to be in charge.

Classes of Heads of the Mission
-

Article 14,

1. Heads of mission are divided into three classes,

namely :

(a) That of ambassadors; or nuncios accredited to
heads of State : or High Commissioners exchanged
between Commonwealth Countries.

(b) That of envoys, ministers, inter nuncious and other
persons accrediced to heads of State :

(¢) That of charges d'affaires accredited to Ministers
for Foreign Affairs.

2. Except as concerns precedence and etiquette, there
shall be no differentiation between heads of mission by reason
of their class.

Article 15,
States shall agree on the class to which the heads of
their missions are to be assigned.
Precedence
A
Article 16,
1. Heads of mission shall take precedence in thgir
respective classes in the order of date either of the official

notification of their arrival or of the presentation of thg)r
letters of credence, according to the rules of the protocol in
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the receiving State, which must be applied without discrimi-
nation.*

2. Any changde in the credentials of a head of mission
shall not affect his precendence in his class.

3. The present regulations are without prejudice to
any existing practice in the receiving State regarding the
precedence of the representative of the Pope.

Mode of Reception.
Article 17,

A uniform mode shall be established in each State for
the reception of heads of mission of each class.

Use of Flag and Emblem
Article 18.

The mission and its head shall have the right to use
the flag and emblem of the sending State on the premises of
the mission, and on the residence and the means of transport
of the head of the mission.

Accommodation,
Article 19,

The rgceiving State shall either permit the sending
State to acquire on its territory the premises necessary for

1ts mission, or ensure adequate accommodation in some other
way.

Inviolability of the Mission Premises
Article 20,

1. The premises of the mission shall be inviolable.
Tl'la agents of the receiving State may not enter them, save
with the consent of the head of the mission.

= T ~ = Tl T T T ey
1. [[n the view of the C;ovc_frnment of the United Arab Republic it would
e d‘eslrabl._z'lto_ ha}ve uniformity of practice in the matter of precedence
ot Heads ot Missions among the participating countries in the Com-
mlttee{ a}ndlthat precedence should date from the presentation of a
Copy ot the letter of credence to the Ministry of F i 1
he oreign airs

the Receiving State, ¥ 67 SRt

2 l‘l:l the .c_ase of High Commissioners exchanged between Commonwealth
Countries the letter of Introduction should be considered to be letter
of Credence for the purposes of this Article.
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2. The receiving State is under a special duty to take
all appropriate steps to protect the premises of the mission

against any intrusion or damage and to prevent any distur-
bance of the peace of the mission or impairment of its dignity.

3. The premises of the mission and their furnishings
shall be immune from any search, requisition, attachment or
execution,

Reservation by India and Japan :

Nothing in this Article shall prevent the receiving State
from entry into the premises of the Mission for taking appro-
priate steps to ensure the safety of human life jeopardised by
civil commotion, aerial bombardment, fire or other natural

calamity.

Further Reservation by India :

Nor shall it affect the right of the receiving State to
enter the premises to apprehend its nationals who are fugitives
from local justice and bhave taken shelter therein.

Exemption of Mission Premises from Taxes.
Article 21

The sending State and the head of the mission shall be
exempt from all national, regional or municipal dues or taxes
in respect of the premises of the mission, whether owned or
leased, other than such as represent payment for specific
services rendered.

Reservation by Ceylon and Iraq :

The exemption from taxation shall not extend to cases
where premises are leased to foreign States.

Inviolability of the Archives.
Article 22

The archives and documents of the mission shall be
inviolable.
Facilities.

Article 23

The receiving State shall accord full facilities for the
performance of the mission’s functions.
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Free Movement.

Article 24

Subject to its laws and regulations concerning zones
entry into which is prohibited or regulated for reasons of
national security, the receiving State shall ensure to all
members of the mission freedom of movement and travel in its
territory.

Freedom of Communication.

Article 25

1. The receiving State shall permit and protect free
communication on the part of the mission for all official
purposes, In communicating with the Government and the
other missions and consulates of the sending state, wherever
situated, the mission may employ all appropriate means,
including diplomatic couriers and messages in code or cipher,
provided that in the case of installation and use of a wireless
transmitter for purposes of such communication the permission
of the receiving State shall be necessary.

2. The official correspondence of the mission shall be
inviolable.

3. The diplomatic bag may not be opened or detained.

4, The diplomatic bag may contain only diplomatic
documents or articles intended for official use.

5. The diplomatic courier shall be protected by the
receiving State. He shall enjoy personal inviolability and
shall not be liable to arrest or detention, whether administra-
tive or judicial. The diplomatic courier shall at all times have
on his person a document testifying to his status. The diplo-
matic bag shall bear a conspicuous mark to show its quality as
such.

Exemption from Taxation, Fees and Charges Levied by a Mission.

Article 26

The fees and charges levied by the mission in the course
of its official duties shall be exempt from all dues and taxes.
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Personal Inviolability

Article 27.

The person of a diplomatic agent shall be inviolable.
He shall not be liable to any form of arrest or detention. The
receiving State shall treat him with due respect and shall take
all reasonable steps to prevent any attack on his person,
freedom or dignity.

Inviolability of Residence and Property
Article 28.

1. The private residence of diplomatic agent shall
enjoy the same inviolability and protection as the premises
of the mission.

-
2. His papers, correspondence and, except as provided
in paragraph 3 of article 29, his property, shall likewise enjoy
inviolability.

Immunity from Jurisdiction.

Article 29.

1. A diplomatic agent shall enjoy immunity from the
criminal jurisdiction of the receiving State. He shall also
enjoy immunity from its civil and administrative jurisdiction
save in the case of :

(a) A real action relating to private immovable pro-
perty situated in the territory of the receiving
State, unless he holds it on behalf of his Govern-
ment for the purposes of the mission

(b) An action relating to a succession in which the
diplomatic agent 1s involved as executor, adminis-
trator, heir or legatee ;

(c) An action relating to a professional or commercial
activity exercised by the diplomatic agent in the
receiving State, and outside his official functions.

2. A diplomatic agent is not obliged to give evidence
as a witness.

3. Measures of execution may be taken in respect of
a diplomatic agent only in the cases coming under sub-para-
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graphs (a), (b) and (¢) of paragraph 1. Such measures should,
howcver, be taken without infringing upon the inviolability
of his person or of his residence,

4, The immunity of a diplomatic agent from the
jurisdiction of the receiving State does not exempt him from
the jurisdiction of the sending State.

5. The provisions contained in clauses (1) to (4) of
this article shall be subject to the provisions of Article 37,

Waiver of Immunity
Article 30

1. The immunity of its diplomatic agents from jurisdic-
tion may be waived by the sending State.

2. In criminal proceedings. waiver must always be
express.

3. In civil or administrative proceedings, waiver may
be express or implied. A waliver is presumed to have occurred
if a diplomatic agent appears as defendant without claiming
any immunity. The initiation of proceedings by a diplomatic
agent shall preclude him from invoking immunity of jurisdic-
tion in respect of counter-claims directly connected with
the principal claim.

4, Waiver of immunity of jurisdiction in respect of
civil or administrative proceedings shall not be held to imply
waiver of immunity in respect of the execution of the judge-
ment for which a separate waiver must be made.

Exemption from Social Security Legislation.
Article 31

The members of the mission and the members of their
families who form part of their households, shall, if they are
not nationals of the receiving State, be exempt from the social
security legislation in force in that State except in respect of
servants and employees if themselves subject to the social
security legislation of the receiving State. This shall not
exclude voluntary participation in social security schemes in
so far as this is permitted by the legislation of the receiving
State. ;
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Exemption from Taxation

Article 32 :
A diplomatic agent shall be exempt from' ?ll dues an
taxes, personal or real, national, regional or municipal, save :—
(a) Indirect taxes incorporated in the price of goods or
services;
(b) Dues and taxes on private immovable property
situated in the territory of the receiving State,
unless, he holds it on behalf of his Government for

the purpose of the mission.

Reservation by Ceylon and Iraq.

The exemption from taxation shall not extend to cases

where premises are leased to foreign States. " ’

(c) Estate, succession or inheritance duties levied by
the receiving State, subject, however, to the pro-
visions of Article 38 concerning estates left by
members of the family of the diplomatic agent;

(d) Dues and taxes on income having its source in the
receiving State;

(e) Charges levied for specific services rendered.

(f) Subject to the provisions of article 21, registration,
court or record fees, mortgage dues and stamp

duty.

Exemption from personal services and contributions.
Article 33
The diplomatic agent shall be exempt from all personal
rervices or contributions.

Exemption from customs duties and inspection.

Article 34

1. The receiving State shall, in accordance with Fhe
regulations established by its legislation, grant exemption
from customs duties on :—

(2) Articles for the use of a diplomatic mission;

(b) Articles for the personal use of a diplomatic agent

or members of his family belonging to his hogse—
hold, including articles intended for his establish-

ment.
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2. The personal baggage of a diplomatic agent shall
be exempt from inspection, unless there are serious grounds
tor presuming that it contains articles not covered by the
exemption mentioned in paragraph 1, or articles the import
or export of which is prohibited by the law of the receiving
State. Such inspection shall be conducted only in the
presence of the diplomatic agent or in the presence of his
authorised representative.

Acquisition of Nationality
Article 35

Members of the mission, not being nationals of the
receiving State, and members of their families forming part
of their household, shall not, solely by the operation of the
law of the receiving State, acquire the nationality of that
State.

Persons entitled to Privileges and Iinmunities
Article 36

1. Apart from diplomatic agents, the members of the
family of a diplomatic agent forming part of his household
and likewise the administrative and technical staff of a mission,
together with the members of their families forming part of
their respective households, shall if they are not nationals of
the receiving State, enjoy the privileges and immunities
specified in Articles 27 to 35.

2. Members of the service staff of the mission who
are not nationals of the receiving State shall enjoy immunity
in respect of acts performed in the course of their duties and
exemption from dues and taxes on the emoluments they
receive by reason of their employment.

3. Private servants of the head or members of the
mission shall, if they are not nationals of the receiving State,
be exempt from dues and taxes on the emoluments they receive
by reason of their employment. In other respects, they may
enjoy privileges and immunities only to the extent admitted
by the receiving State. However, the receiving State must
exercise its jurisdiction over such persons in such a manner
as not to interfere unduly with the conduct of the business
of the mission.

il

Diplomatic Agents who are Nationals of the
Receiving State,

Article 37.

1. A diplomatic agent who is a national of the receiving
State shall enjoy inviolability and also immunity from jurise
diction in respect of official acts performed in the exercise
of his functions. He shall enjoy such other privileges and
immunities as may be granted to him by the receiving State.

2. Other members of the staff of the mission and
private servants who are nationals of the receiving State shall
enjoy privileges and immunities only to the extent admitted
by the receiving State. However, the receiving State should
exercise the jurisdiction over such persons in such a manner
as not to interfere unduly with the condu_ct of the business
of the mission.

Duration of Immunities and Privileges.
Article 38.

1. Every person entitled to diplomatic privileges and
immunities shall enjoy them from the moment he enters the
territory of the Receiving State on proceeding to take up his
post or, if already in its territory, from the moment when the
appointment is notified to the Ministry of Foreign Affairs.

2. When the functions of a person enjoying privileges
and immunities have come to an end, such privileges and
immunities shall normally cease at the moment when he leaves
the country or on expiry of a reasonable period in which to
do so, but shall subsist until that time, even in case of armed
conflicc. However, with respect to acts performed by such
a person in the exercise of his functions as a member of the
mission, immunity shall continue to subsist.

3. In the event of the death of a member of the mission
not a national of the Receiving State or of a member of his
family, the receiving State shall permit the withdrawal of the
movable property of the deceased, with the exception of any
property acquired in the country, and the export of which
was prohibited at the time of his death. Estate, succession
and inheritance duties shall be levied only on immovable
property, situated in the receiving State.
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Duties of third States
Article 39.

1. If a diplomatic agent passes through or is in the
territory of a third State while proceeding to take up or to
return to his post, or when returning to his own country the
third State shall accord him inviolablity and such other immu-
nities as may be required to ensure his transit or return,
The same shall apply in case of any member of his family
enjoying diplomatic privileges or immunities who are accom-
panying the diplomatic agent, or travelling separately to join
him or to return to their country.

2. In circumstances similiar to those specified i para-

graph 1, third States shall not hinder the passage of members
or administrative, technical or service staff of a mission, and
of members of their families through their territories.

3. *Third States shall accord to official correspondence
and other official communication in transit, including messages
in code or cipher, the same freedom and protection as 1is
accorded by the receiving State. They shall accord to
diplomatic couriers in transit the same inviolability and pro-
tection as the receiving State is bound to accord.

Conduct of the Mission and its Members towards
the Receiving State
Article 40.

1. Without prejudice to their diplomatic privileges and
immunities, it is the duty of all persons enjoying such privileges
and immunities to respect the laws and regulations of the
receiving State. They also have a duty not to interfere in the
internal affairs of that State.

2. Unless otherwise agreed, all official business with the
receiving State entrusted to a diplomatic mission by its Govern-
ment, shall be conducted with or through the Ministry for
Foreign Affairs of the Receiving State,

3. The premises of a diplomatic mission must not be
used in any manner incompatible with the functions of the
mission as laid down in the present convention or by other
rules of general international law, or by any special agreements

in force between the sending and the receiving State,

*The Indonesian Delegation reserved their position on this clause,
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End of the Function of a Diplomatic Agent-
modes of termination.

Article 41

The function of a diplomatic agent comes to an end,
inter alia :

(a) If it was for a limited period, then on the expiry of
that period, provided there has been no extention
of it ;

(b) On notification by the Government of the sending
State to the Government of the receiving State
that the Diplomatic agent’s functions has come to
an end (recall) ;

(¢) On notification by the receiving State, given in
accordance with Article 8, that it considers the
diplomatic agent’s functions to be terminated.

Facilitation of Departure
Article 42

The receiving state must, even in case of armed conflict
srant facilities in order to enable persons enjoying privileges
and immunities to leave at the earliest possible moment, and
must, in particular, in case of need, place at their disposal
the necessary means of transport for themselves and their
property.

Protection of Premises, Archives and Interests
Article 43

1f the diplomatic relations are broken off between two
States, or if a mission permanently or temporarily recalled :

(a) The receiving State must, even in case of armed
conflict, respect and protect the premises of the
mission, together with its property and archives ;

(b) The sending State may entrust the custody of the
premises of the mission, together with its property
and archives, to the mission of a third State accept-
able to the receiving State.
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Non-discrimination. 56
Article 45 (i) Introductory Note
rticle 45
(ii) Memorandum of the Government of 3
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*The delegations could not reach agreement on the question whether the
grant of Diplomatic Immuniries should be on the basis of reciprocity,
The Delegates of India, Indonesia, Japan and the United Arab Republic
were of the view that the concept of reciprocity should not enter into
the quesrion of Diplomatic Immunities as Diplomatic Envovs were
entitled to immunity as a matter of right under International Law. i
The Delegate of Ceylon was of the view that there was no question of
reciprocity in respect of immunities as enumerated, in these Articles }
which were considered to be the minimum necessary for the performance
of Diplomartic functions, Any grant of immunities to Diplematic
Agents other than those enumerated tn these Arricles should te con the !
basis of reciprocity. The Delegate of Burma maintained that che
srant of immunities shall be on the basis of reciprocity. The Delegates -
of Iraq and Pakistan had no particular views in the matrer. All the 1
Delecates were, however, agreed that reciprocity was a proper basis on [
the quesrion of grant of privileges.
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IMMUNITY OF STATES
IN RESPECT OF COMMERCIAL TRANSACTIONS

Introductory Note

The subject of Immunity of States in respect of Commer-
clal Transactions was referred to the Committee by the
Government of India under the provisions of Article 3 (b)
of the Statutes of the Committee. During its First Session
held in New Delhi in 1957 the Committee considered the
subject on the basis of a Memorandum presented by the
Government of India and adopted an Interim Report on the
subject. As the majority of the delegations were favourably
inclined to consider a restriction on the immunity of foreign
States in respect of commercial transactions, a detailed
questionnaire on the various aspects of the subject was pre-
pared by the Secretartat. During the Second Session held
in Cairo in 1958 the subject was further considered on the
basis of the questionnaire prepared by the Secretariat and
the delegations expressed their views in the form of answers
to the various questions posed in the questionnaire. As there
was a large measure of agreement among the delegations con
the various questions, the Committee adopted its Final Report
on the subject and presented the same to the Governments
of the participating countries for their comments.

During the Third Session held in Colombo in January
1960, the Governments of the participating countries through
their delegations present at the Session made their comments
on the Committee's recommendations and these observations
were taken note of and fully discussed at the Colombo Session.
It was unanimously agreed that the recommendations con-
tained in the Report adopted at the Cairo Session did not
require any alteration. The Committee decided that its
Report as adopted at the Cairo Session, together with the
notes presented by the delegations of Indonesia and the United
Arab Republic at the Third Session, should be submitted to
the Governments 6f the participating countries as the Final
Report of the Committee and that the subject of Immunity
of States in respect of Commercial Transactions should be
removed from the Agenda of its future Sessions unless the
Government of any participating Country wished the
Committee to consider any further questions on the subject.
The Committee directed the Secretariat to make available

a7

copies of the Final Report to the United Nations under the
provisions of Article 3 (d) of the Statutes of the Committee.

The recommendations of the Committee on this subject
appear to be on the same lines as the practice followed in
the Western European countries and the United States of
America,
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ASITAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE

GOVERNMENT OF INDIA
MINISTRY OF EXTERNAL AFFAIRS

Memorandum on State Imn:unity.

The question referred for the views of the Asian African
Legal Consultative Committee is whether a foreign state
should be regarded as immune from the jurisdiction of the
courts of a country in respect of liabilities arising out of
commercial and other transactions which do not strictly fall
within the ambit of “governmental activities’ as traditionally
understood.

1. It is to be observed that many of the states to-day
do not confine their activities to the normal functions of a
state as hitherto understood. Some of them not only own
and control all means of production and distribution inside
the state, but also enter into trading contracts with merchants
in foreign countries in the exercise of their state functions.
Such contracts are usually entered into on behalf of the state
or a Government department or a state trading organisation
by an official of the Embassy of the state concerned, or. by
a Government official specially deputed for the purpose. Many
such contracts have been eatered into with merchants or
companies in India and other participating countries by or on
behalf of foreign states and the question for consideration is
whether the doctrine of ‘state immunity’ should be applied in
respect of claims against foreign states arising out of such
transactions so as to exclude the jurisdiction of local courts.
According to the traditional doctrine of sovereign immunity
in international law, no sovereign state can be subjected to
the jurisdiction of the courts of another state and this means
that no foreign state or an official organ of that state can be
sued in the courts of another state in respect of any of its
liabilities without its express consent. The foreign state can,
however, always bring in an action against the individual in
respect of their liabilities arising out of the same contract or
agreement. As an individual or a company has no status in
international law, he cannot approach any international forum
for redress of his grievance. The only step he can take is to
approach his own Government to prefer a claim on the
foreign Government on his behalf, International claims are
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very cumbrous in procedure and results are often doubtful
and again it is impracticable for a Government to make an
international claim for every breach of contract. From time
to time traders entering into contracts with foreign states
have insisted on insertion of a clause in the contract to the
effect that the foreign Government would agree to arbitration
in the country of the trader. In law, however, even this
clause 1s of no avail as no exccution can be levied by the courts
to enforce an arbitration award if the foreign state raises a
plea of ‘sovereign immunity’ and this plea, it would appear
can be raised at any stage inspite of the clause in the contract.
(See Duff Development Corporation V Government of Kelentan,
1924 A.C. 797). It may be mentioned that many states volun-
tarily submit themselves to arbitration or jurisdiction of the
courts in respect of such claims. There is no dispute regard-
ing the right of a state to ¢laim immunity In respect of acts
done in the performance of its governfhental or public
functions. There is also no question as to the immunity of the
diplomatic representatives, but the question which seriously
arises for consideration is whether a foreign state should enjoy
complete immunity from the jurisdiction of the courts of a
country in respect of acts which are not necessary for Govern-
mental functions.

2. The practice followed in some of the European
countries and in the United States of America is set out here-
under for consideration of the Consultative Committee :-

In so far as Britain is concerned, the Government had,
except in the early case of the Parlement Belge (5 P. D. 197),
refrained from taking up any definite stand and have left the
matter to the courts to decide. From the decided cases it is
clear that in England although so far no sovereign state has
been subjected to the jurisdiction of the courts of the country,
the judges of the highest tribunal (The House of Lords) have
often doubted the correctness of indiscriminate application of
the doctrine of sovereign immunity in respect of trading acti-
vities of a state. There is mno decision of the English courts
which affirmatively lays down the principle that a state 1is
immune from the jurisdiction in respect of its activities which
fall outside the sphere of “acts of state”, Two of the learned
Law Lords in the Christina case 1938 A. C. 485, have observed
that it is no part of the law of the land that an ordinary
foreign trading vessel, owned by a foreign sovereign is immune
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from jurisdiction, and Evershed M. R. in the Dollfus V The
Bank of England 1950, All England Reports 753, referring to
the judgement in the Christna case stated ‘sharing Lord
Maugham's misgivings, I think the extent of the immunity
should be jealously watched”. As regards the U. S. A., no
conclusive view has so far been taken by the courts on this
question. In fact, two decisions of the U. S, Supreme Court,
namely, the Pesaro case (271 U. S. 562) and the latter case of
Mexico V Haffman (324 U. S. page 30) appears to be somewhat
in conflict. The Mexico case, however, establishes one prin-
ciple which is gaining ground in almost all the countries i. e.
the courts will be guided by the attitute of the Executive
Branch of the Government in matters of immunity, The views
of the U.S. State Department appears to be in favour of
restricting lmmunity in respect of commercial transactions of
foreign states as set in a recent communication from the Legal
Adviser of the State Department to the Attorney General of
the United States. The views expressed there are consistent
with the past attitude of the U. S. Government which is borne
out by the following statement of the Secretary of the State
Kellogg to the Attorney General, ‘It has long been the view
of the Department of State that agencies of foreign Govern-
ments engaged in ordinary commercial transactions in the
United States enjoy no privileges or immunities not appertaining
to other foreign corporations, agencies and individuals doing
business here”. (See Hackworth’s Digest, Volume II Page 431).
There is one principle which can be gathered from the deci-
sions of the U. S, courts (although there is no authority of the
Supreme Couirt of U. S. on this point) 1. e., if the organisation
claiming immunity has a separate juristic existence apart from
the State, it will not be entitled to the immunity although it
may represent a foreign Government in certain matters.

The views taken by the courts of France, Italy and
Egypt, appear to be more decisive. The highest court of
the French Republic (Cour de Cassation) in a decision given
as early as 1929, rejected the claim to immunity put forward
by the Russian Trade Delegation in a suit for breach of
contract and damages. The U.S.S.R. had emphasised that
the action against the Trade Delegation should be dismissed
on the ground that the foreign trade in Russia was a State
monopoly, exercised under the authority of Peoples Commi-
gsariat through governmental organisations, including trade
delesations abroad. The court held that the widespread
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functions in all fields on the part of the Russian Trade
Delegation could only be regarded as ordinary trading
transactions which had nothing in common with the principles
of State Immunity (See USSR V Association France Export,
Annual Digest 1929-30, case No. 7 and Chaliapine V USSR.
Annual Digest 1935-37 No. 225). The Italian courts have
drawn a distinction between the public acts of a scate (Jure
Imperii) and those falling within private acts such as trading
activities. The court of Rome in Storelli V the Government
of French Republic had held that there was an implied waiver
of immunity in cases where the foreign State had instituted
relationships giving rise to ordinary business intercourse
through an agency established by its own representatives. In
Egypt, the Commercial Tribunal of Alexandria in a judgement
delivered on the 29th March 1943 held that the immunity of
foreign States from jurisdiction was limited to acts done in
the exercise of their sovereign power. The court held that
contracts made by Commissariat General, an organ of the
Spanish Republic, for the purchase in Egypt of 2000 tons of
rice was an ordinary commercial transaction and the fact
the Commissariat General was an organ of the State. did not
deprive the transaction of its commercial character. The
decision of the Egyptian mixed Court of Cassation in the
Egyptian Government V Palestine State Railway was also
to the same effect.

There is no general agreement even among text writers
on this question. Fenwick in his “Treaties in International
Law" advocates complete immunity as in his view a State
jurisprudentially is one and the acts of a State can have but
one end in view, that is, the defence of public interest and,
therefore, all the acts are public acts. The arguments advanced
by the learned author in support of this theory ate: (i)
citations of foreign sovereign in the courts of another state
are contraty to custom and equality of all states, (11) distinction
between public and non-public acts is becoming increasingly
meaningless in modern society, On the other hand Fauchile,
Hyde and De-laPradelle advocate the theory of qualified
immunity and the arguments advanced by them are (i) grant
of immunity is of an exceptional nature and should be con-
fined to the rational underlying the subject of immunity,
(11) old cases of absolute immunity were formulated to meet
the needs of Mediaeval civilisation and (ii1) it is possible to
make differentiation between the acts done in pursuance of
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public interest and military purposes and those which are
done for mere commercial purposes.

From a review of the position as prevalent in other
countries, it is clear that it is neither the accepted principle of
the law of nations, nor has it Leen afirmatively laid down by
any country that a sovereign State is immune from jurisdiction
of courts in respect of its commercial and other non-govern-
mental activities. On the other hand there is considerable
authority in the opposite direction. If it is decided to adopt a
practice restricting the grant of immunity to foreign states in
respect of their trading activities, no objection could legitimate-
ly be taken. Even on principle it appears that the time has
now come when a distinction between the various forms of
state activities for the purposes of immunity is desirable and
indeed essential. The activities that are undertaken by modern
states cannot be regarded as state activities in the sense it was
understood and it would indeed be stretching the point too far
if the principle of sovereign immunity was applied to all such
activities undertaken by a state today. If a sovereign state
chooses to trade, it should be in no better position than an
.individual or company engaged in foreign trade. To allow
immunity in such cases will result in unduly putting a sovereign
state in a better position than a trading individual or a
company for which preferential treatment there is no warranty
in international law or usage. It has already been observed
that many states do not take shelter behind the cloak of
sovereign immunity in respect of trading transactions and it
may well be asserted that a state by taking upon itself the role
of a trader must be deemed to have waived its claim of
immunity in respect of such transactions.

I
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FIRST SESSION OF THE
ASIAN AFRICAN LEGAL CONSULTATIVE COMMITTEE

INTERIM REPORT OF THE COMMITTEE ON

Restrictions on Immunity of States in respect of Commercial
Transactions entered into by States or State
Trading Corporations.

The Commuittee at its seventh meeting held on Wednes-
day, April 24, 1957, considered Item No.5 of Part I of the
Agenda, which was referred by the Government of India.

2. The Committee considered the Memorandum presen-
ted by the Government of India and specially considered the
question formulated in such Memorandum. The question was:

(a) should a foreign state be regarded immune from the
jurisdiction of the courts of a country in respect
of liabilities arising out of commercial and other
transactions which do no strictly come within the
orbit of “governmental activities as trade is gene-
rally understood.

3. The Committee took notc of statements made by
the Member of India and the views of the Delegation of
Burma, Ceylon, Indonesia and Japan on the specific question
raised in the Indian Memorandum. The Committee also noted
that the Delegation of Iraq and Syria wished to give further
consideration to the question.

4, A brief summary of the views expressed by the
several Delegations is as follows :-

(1) The Indian Member considered that in principle
this was a question of immunity of states, but immu-
nity from legal process should not be extended to
commercial activities of states as in such ventures
no question of dignity of sovereign states arises,
If a state enters the area of trade activities, it
should be prepared, if the occasion so arises, to
suffer the same processes of law as a citizen would
be subjected to. He also observed that there was
no uniform or settled practice in different countries,
but it could be stated that the weight of opinion is
against extending immunity from suits on matters
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of commerce and trading. He recalled that in
England the courts have not expressed any clear
opinion, but in the U.S.A. the executive government
of that State decides whether in a particular case
such immunity should be available and also the limits
of immunity. He expressed as his view that with
states participating more and more in commercial
functions, it is desirable that the immunity should
not operate on such non-governmental activities,

The Delegate of Burma in agreeing with the views
expressed by the Delegate of India observed that if
a state pursues activities other than governmental,
the 1idea of sovereignty as relating to such activities
should not exist.

The Delagate of Ceylon emphasised that the prin-
ciples underlying immunity of states is not the
dignity attaching to sovereignty but the provision
of facility to transact government business, and
immunity should not extend to cover non-govern-
mental activities like trade and commerce, whether
such states are monarchies or any other form of
government. In these activities states and indivi-
duals should be treated alike.

The Delegate from Indonesia expressed himself in
favour of the immunity of processes in courts of
foreign countries enjoyed by states. It was recog-
nised that in the present situation of most countries,
a state should not seek immunity from process in
its own court, though historically at different times
sovereigns had claimed immunities and in most
countries today the states are subject to jurisdiction
of courts in their own countries. It was argued that
such waiver of immunity limited only to the courts
established by the state itself is commendable, but
withdrawal of immunity from states sought to be
proceeded against in foreign courts would result in
embarassed international relations and also involve
inconvenience to the defendent states as they would
have to contend with difference in procedure, lan-
guage and laws, It was, therefore, urged that
immunity of states from process of foreign countries
should be upheld.

€5

(5) The Delegate of Iraq noted the arguments put
forward, but wished for time to consider the matter

further.

(6) The Delegate of Syria took up the same position as
the Delegate of Iraq.

(7) The Delegate of Japan supported India, Burma and

Ceylon. His view was that when a state goes to
market, it should subject itself to be laws of the

market.

5. The conclusion is that majority of Delegations
favour the view that no immunity should be granted though
no final opinion is put forward by two of the Delegatiqns.
The position of the Delegate of Indonesia, however, is definite-
ly in favour of retention of immunity of states from process

in foreign courts.
6. The recommendation of the Committee is that the
question be further considered and the decision be taken at

its next session, ¥

7. The memorandum presented by the Government of
India will form part of this report.
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ASIAN- AFRICAN LEGAL CONSULTATIVE COMMITTEE

Iinal Report of the Committee on Immunity of States in respect of
Commercial and other Transactions of a Private Character.

(AS REVISED IN THE THIRD SESSION)

This subject was referred for the opinion of this
Committee by the Government of India during its First Session.
The question referred was whether a Foreign State or a State
Trading Organization should be regarded as immune from
jurisdiction of the Courts in respect of commercial and other
transactions which do not strictly fall within the ambit of
“Governmental Activities” as traditionally understood.

2. It is observed that many of the states today do not
confine their activities to the traditional functions of a State.
Some of them not only own and control means of production
and distribution inside the state but also enter into trading
contracts with merchants in foreign countries in the exercise
of their state functions. Such contracts are usually entered
into on behalf of the state or a government department or a
state trading organization. It is being increasingly realised
that the doctrine of sovereign immunity of foreign states was
not meant to include these new and extended functions which
are being assumed by the governments at present. The State
. Department of the U.S.A. declared in 1952 that they would
advise that immunity of foreign states and sovereigns should
not be granted in respect of activities of this nature. The
majority judgment of the U.S., Supreme Court delivered by
Justice Frankfurter in the Republic of China case in 1955 gave
expression to this modern trend in restricting sovereign
immunity. A similar view was expressed by Lord Justice
Denning in Rahimtullah versus the Nizam of Hyderabad—an
English House of Lords decision of 1957. Judge Lauterpacht
in the 1955 edition of "“Oppenheim’s International Law” also
1ends support to this view. Professor A. G. Hanbury, writing

n “Current Legal Problems’ in 1955 was also of the view that
the traditional doctrine of sovereign immurity is getting out of
date. The views taken by courts in Egypt, France, Germany
and Switzerland (as set out in the Memorandum presented by
the Government of India) appear to go even further along this
modern trend. In these circumstances it was thought to be
opportune for the Asian African Nations to consider if they
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should also place restrictions on the immunity ¢dranted to
foreign states in respect of such activities.

3. The question was generally considered by the
delegations of the participating countries during the First
Session. A brief summary of the views expressed by the
several delegations was given in the interim report of the
Committee. As the majority of the delegations were favour-
ably inclined to consider a restriction on the immunity of
foreign states in respect of commercial transactions, a detailed
questionnaire on the various aspects of the subject was pre-
pared by the Secretariat. During this session delegations have
expressed their views in the form of answers to the various
questions posed in the questionnaire. A summary of the
discussion on the basis of the questionnaire 1s annexed to this
Report.

4. All the delegations except that of Indonesia were of
the view that a distinction should be made between different
types of state activity and immunity to foreign states should
not be granted in respect of their activities which may be
called commercial or of private nature. The Indonesian
delegate, however, adhered to the view that immunity should
continue to be granted to all the activities of the foreign state
irrespective of their nature provided they were carried on by
the government itself.

5. All the delegations were agreed that a state trading
organisation which is part of the government and is nota
separate juristic entity should be treated on the same footing
as the government proper. All the delegations were also
agreed that where a state trading organisation has an entity of
its own under the Municipal Laws of the state, Immunity
should not be available to it.

6. The majority of the delegations were agreed that
the trade representative of a government would not be entitled
to immunity for the same reason and on the basis that a
f‘Oreign government would not be so entitled. The Indonesian
delegation was, however, of a contrary view.

-
7. Regarding the method of claiming immunity by

Sovereign states the majority were of the view that the certi-
ficate of the Foreign Ministry should be given considerable
weight. The minority took the view that a certificate of the
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Foreign Office, if given, should be conclusive and binding on
the courts.

8. It was recognised by all delegations that a decree
obtained against a foreign state could not be executed against
its public property. The property of a state trading organisa-
tion which has a separate juristic entity may, however, be
available for execution.

9. The Committee having taken the view of all the
delegations into consideration decided to recommend as
follows :-

(i) The State Trading Organisations which have a
separate juristic entity under the Municipal Laws of
the country where they are incorporated should not
be entitled to the immunity of the state in respect
of any of its activities in a foreign state. Such
organisations and their representative could be sued
in the Municipal Courts of a foreign state in respect
of their transactions or activities in their State.

(i1) A State which enters into transactions of a commer-
cial or private character, ought not to raise the plea
of sovereign immunity if sued in the courts of a
foreign state in respect of such transactions. If the
plea of immunity is raised it should not be admissi-
ble to deprive the jurisdiction of the Domestic
Courts.

10. The Committee noted that the Government of the
United Arab Republic are of the opinion :-

(a) That a foreign State should not enjoy immunity,
except in public transactions undertaken by it in its
capacity as an international entity, excluding any
legal transaction similiar to the usual civil activities
undertaken by individuals and private entites.

(b) That neither a commercial representative of a
foreign government, nor any State Trading Organi-
sation belonging to it, which have an independent
juridical entity, may enjoy immunity in commercial
transactions.

(¢) That all questions of immunity of a foreign State,
its representatives or State Trading Organisation
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belonging to it, should be left to the decision of
courts, sufficiently considering certificates issued by
ministries for Foreign Affairs in compliance with
the courts demand.

(d) The foreign judgments should not be enforced on
the State’s public property, in an absolute manner.
Nevertheless, the State Trading organisations belong-
ing to the State, and having an independent juridical
entity are not immune, and law suits against them
and their representatives may be brought to the
courts of a foreign State, concerning their transac-
tions and activities of the last mentioned State.

(e) That although the plea of immunity should be left
ta the decision of national courts alone, yet, litiga-
tions relating to commercial transactions of the
State, may be referred to arbitration.

(f) That a multilateral convention on enforcement of
judgement against a foreign State is premature,

11. The memorandum presented by the Government of
India on the subject, the Interim Report of the Committee
adopted during the First Session and a summary of Discus-
sions on the subject during the Cairo Session as edited by the
Secretariat shall form Annexes to this report.

12. The recommendation contained in clause (_1) of_
paragraph 9 was adopted unanimously. The Delegation of

Indonesia dissented on the recommendation contained in clause
(11) which was agreed upon by all other Delegations.

B. SEN

Secrelary to the Commitlee.
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ANNEXURE

Summary of Discussions on State Immunity at the Second Session
on the Basis of a Questionnaire prepared by the Secretariat.

The question referred to the Committee for considera-
tion was whether a foreign state should be regarded as immune
from the jurisdiction of the courts of a country in respect of
liabilities arising out of commercial or other transactions which
do not strictly fall within the ambit of ‘sovernmental
activities' as traditionally understood. The matter was
discussed at the First Session on the basis of a Memorandum
prepared by the Government of India and an Interim Report
was drawn up. The U, A.R. delegation submitted a
Memorandum on the subject to the Second Session.

Opening the general discussion, the Iraqi delgete, who
had been elected Rapporteur-General, stated that the discussions
at the last Session revealed that the majority of the delegates
were of the opinion that States should not be immune from
jurisdiction in such matters, He said that Article 18 of the
Civil Procedure Code of his country provided that Iragi Courts
should have general jurisdiction over all persons including
judicial people in the Government., e was of the view that
Irag should not be immune from the jurisdiction of foreign
courts with regard to activities of a purely commercial or private
c.haractelﬂ

The U. A. R. delegate said that until the beginning of
the first World War, the principle of absolute immunity of
States formed a rule of International Law and this principle
was accepted in all countries, After the war, however, the
situation began to change. Some States drew a distinction
between activities which fell within the sphere of ‘governmental
activities’ as traditionally understood and activities which fel]
within the sphere of commercial transactions. Such a distinc-
tion was readily accepted in France but in other countries,
such as Britain, it was accepted with difficulty. In France,
since the judgment of the Cour de Cussation in 1929, the
principle of immunity became qualified; French Courts accepted
the view that Immunity should be qualified, not only in the
sphere of commercial activities but even in the sphere of private
acts. [In Egypt there is no general rule but the Courts appear
to have accepted the view that the principle of immunity is

r
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qualified and foreign governments are not immune in respect
of all their private act?.‘]

[-Thc Indonesian delegate was of the opin'igm that it was
extremely difficult to distinguish between 'dl#fere’nt State
activities and that the adoption of any sucb distinction would
necessitate an examination of every activity 'of the'State to
determine whether it was private or pubhc.l This would
mean that the Sovereign Immunity of the State itself would be

limited

The meeting then proceeded to deal with the question-
naires in the following order :—

I. Sovereign Immunity-General Aspects.

Question No. 1 : Do yvou consider « thg Doct.r'me of
Sovereign Immunity to require granting of unFm.mlty frem
jurisdiction in respect of all forms 'of State'. activity, or are
you in favour of the view that this dos:trme is limited in
its application to acts which are traditionally regarded as
public acts of the State ?

r,Burma said that the doctrine of Sovereign Immunit.y
was considered as absolute in Burama, but she hoped that it
would be limited in its application. Ceylon was oﬁ the
opinion that its application should be Iimit'ed‘ to. public acts
of the State only. India was in favour of dlstmctlor} betwe.en
public and private activities and thought' .that immunity
should be restricted as far as commercial activities are concgrned
Iraq thought that a State should be subject to com’m.ermal or
private acts. Japan and the U, A. R. were of’the opinion that
the doctrine should be limited in its application to public acts
of the State. Indonesia give her answer in the general
statcmen’c}

Question No. 2 : If you are in favour of drawing a
distinction between different types of State activity foF Flle
purposes of immumnity from jurisdiction, what in your opinion
should be the basis for this distinction ?

tBurma, Ceylon, India and Indonesia thought that Fh'erc
should be a distinction. Iraq and Japan were of the opinion
that the State's activities could be divided into two parts : (:a)
Public activities and (b) Private activities. The U, A. R, said
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that the basis of such a distinction should be the differentia-
tion between the acts performed by the State in its capacity
as a soverign power and other actseven if these are non-
commercial transactions_.]

Question No. 3 : Do you agree with the view expressed
by some that a State by entering into trade assumes the role
of a private individual, and in respect of such transactions
its waiver of immunity should be presumed ?

[anan and the U. A.R. answered the question in the
affirmative. Iraq did not think that the State assumed the
role of a private individual by entering into trade or other
private activities; the State remained a public authority
regardless of what activity it entered into. Ceyvlon and India
agreed with Traq. Burma did not think that any presumption
would arise. |

.Question No. 4 : Has your Government either in its
practice or in any declaration of policy made its position
known on this question ?. e. whether it regards the Doctrine
of Soverign Immunity as absolute or subject to limitations ?

Irag, Burma, Indonesia and Japan said that their
Governments had not declared their policy on this matter.
The U, A, R. said that though there was no official declaration,
the trend of practice was to limit State Immunity.

Question No. 5 * Are there any decisions of the courts
in your country on this issue ? Has any foreign State been
sued in your country ?

Iraq, Burma, Ceylon, Indonesia and Japan answered
in the negative. India said there was a decision in 1955. The
U. A. R, said that there were decisions of her Courts limiting
State Immunity on the basis mentioned in her answer to question
2: some foreign State had also been sued on the same basis.

Question No. 6 : Do you consider the doctrine of
gqualified immunity suitable for adoption at present ?

e

\Iraq, Burma, Ceylon, India, Japan and the U. A.R.
answered the question in the affirmative, whilst Indonesia
made no comment.)
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II. Governmental Activities of a Quasi-Public Charcater.

Question No. 1 : Does your Government engage in the
purchase of materials or equipment in foreign countries which
are needed for public services, or public utilities or for the
maintenance of food supplies within the country ?

All the delegations answered the question in the
affirmative.

Question No, 2 : If so, how are such transactions
conducted ? Are there transactions negotiated through Govern-
ment officials and entered into the name of your Government
or are they conducted by state trading organizations of your

country.

[Iraq. Burma, Ceylonand India said that such transac-
tions were conducted by Government officials. Indomesia said
that they were organized by the Government through a
commercial firm. The U. A. R. said that they were conducted
by Government officials or companies controlled by the
Economic Development Organization. Japan answered the
question in the negative.j

Question No. 3 : Do you consider any claim arising
out of such transactions against a Government to be outside
the jursidiction of the local courts ? Would it, in your
opinion, make any difference, if the transactions were entered
into in the name of a State Trading Organization and not
in the name of the Government ?

Iraq, Burma, Ceylon, India aud Japan answered both
questions in the negative. Indonesia answered the first
question in the affirmative and second in the negative. The
U. A. R, was of the opinion that claims arising out of transa-
ctions of this type (e. i, purchase of materials and equipment
for public services etc.) directly carried on by the Government
would fall outside the sphere of local jurisdiction but claims
arising out of transactions performed by State Trading
Organizations or similar organizations should not be granted
immunity. T

Question No. 4 : Have your Government ever had
occasion to raise the plea of immunity in respect of any
claim arising out of such transactions either before the
foreign courts or in respect of arbitration proceedings ?
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All' the delegates answered the question in the negative.

Question No. 5 : Isthere any policy statement of your
Government or any pronouncement by your courts in regard
to a plea of immunity by a Foreign State in vour country
in respect of any claim arising out of such a transaction ?

All the delegates answered the question in the negative.

ITI.  Government Activities of a purely ‘Private’
or ‘Commercial’ nature,

Question No. 1 : Does your Government own ships
which are run for commercial purposes or own News agencies
which also function abroad ? Does vour Government undertake
Banking or Insurance business in foreign countries ?

[Imq said that her Government had recently established
a Maritime Transport Corporation and that her Government
carried on banking activities in some Arab countries. Burma
said that her Government owned a few ships but did not have
news adency of banking activities. India said that in her
country corporations, substantially owned by the Government
ran ships for commercial purpeses,  Indonesia said that the
Indonesian Shipping Company was a Government-owned
Company: the Bank of Indonesia had branches in London and
Singapore and the Insurance Company was backed by
Government  capital. Ceylon and Japan answered both
questions in the negative, The U. A. R. answered the first
part of the question in the affirmative and said that there
were companies controlled by the FEconomic Development
Organization conducting banking and insurance business in
some of the Arab cm_mtrie.v.,-(i

Question No. 2 : If such activities are undertaken by
your State, are they conducted directly by the Government
or through State Trading Organizations ?

Uudizi and Indonesia said that such activities were
conducted by State Trading Organizations and Egypt said that
they were couducted by the Economic Development Organiza-
tion, Burma said that she ran her shipping though shipping
bodies which were part of a State Organization, Iraq said that
such activities were conducted by a Government Corporation,
Ceylon and Japan said that the question did not arise in their
C:_’U.I'l"r!'\‘:i.}

F i

Question No. 3 : Do you consider the.doctrine c.wf
Sovereign Immunity applicable even to transactions of this
nature ; Should there by any distinction in principle between
such activities undertaken directly by a Government and those
which are done throush Trading Organizations ?

' 1a an e ions

I_Burma, Ceylon, India and Japan, answered bot'h quest 5
in the negative. Iraq anawered the first question in the
negative and said that the second question did not arise C1{n
ber country. Indonesia said that a distinction should be made
between government activities and activities of a State

1 ) 1zatl 1 ransa-
Trading Organization. The U. A.R, Salld that such t e
ctions were not granted immunity even if they were carrie
out by the State itself./{

IV. State Trading Organizations.

Question No. 1 : Are there any State Trading Organi-
zations in your country ? If so, are they regarded as an
integral par-t of your Government or are they sepa?ate
juridical entities under your laws having their own capital,
balance sheet, and profit and loss account ?

Ceylon aad Japan said that they had no State Trading
Organizations. India and Indonesia said that they had severfal
such State Organizations Burma said that she had two big
State Organizations, the Timber Organization and t}'le
Agricultural Marketing Body. Iraq said that though she c’lxd
nc;t have any State Organizations, she had public ones which
conducted their activities on an independent basis. Tl}e
U. A. R. said that she had companies owned by the Egon‘och
Development Organization which constituted separate juridical
entities with their own capital, balance sheets, and profit and
loss accounts.

Question No. 2 : Would you regard Stat.e'Tradm'g
Organizations which are not separate juridical entities, their
fux{ds and assets abroad to be immune from jurisdictiog ? .Do
you consider transactions entered into by such organizations
';o be on the same footing as transactions made directly by a
Government in its own name ?

fIraq and Burma said that there were no suc.h Stgte
Organizations in their countries but if the question did arise
they would be treated on the same footing as the Government.

&)
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Ceylon and India answered the first part of the question in
the affirmative and the second part in the negative, Indonesia
answered b.oth parts of the question in thehafﬁrmative The
I A.. R.said that the granting of State Immunity to.State
Trading Organizations, which were not separate juridical

entities, depended on the naty
ities, re of the purpose i
their transactions. RS R

ngstion No, 3: In eased where ide State Trading
Orgamzat'lon has an entity of its own under the municipal
laws and is 'empowered to function at its own risk though unclijer
the su.per'trlsion of the Government, would the doctrine of
soverelgn immunity be applicable in respect of the organiza-

tion, 1ts'funds, assets and claims arising out of transactions
entered into by it in its name ?

All the delegates answered the question in the negative

Question No. 4 : If 4 private trading corporation was
taken over by the State, could the State claim immunity in
respect of the transactions done by the Corporation bef
and/or after such nationalisation ? L 3

Iraq, Burma Ceylon, India, Indones; i
: aq, rma, f ; esia and ]z
that no Immunity should be granted. The U. A, R.]qsz?crll tSI?;CtE

Immunity should be granted only in respect of transactions
carried out after the nationalisation.

V. Position of Government Trade Representatives or Agents
and Representatives of State Trading Organizations.

Question No. 1 : Do you consider the representatives
of a Government whose sole functions are in the sphere of
T'rade such as Trade Delegations, Missions or Trade Commji
ssioners entitled to (a) any personal immunity and (b) immunit)—v

in respect of trading transactions i
: entered into by the
behalf of their Governments ? . oy

: I'rfaq said that regarding (a) reciprocally  certain
immmunities could be granted but regarding (b) no immunit
should be granted. The U. A, R, answered both parts of n'clhy
guestloln in the negative. Indonesia said that regardin (;
immunity was not granted but regarding (b) theoreticallvgth:y

COuld b 1 mune, Burm (J Y 1 I 1 a an apa > ]ess)(l
€ 1M a 2ylo d p L= p (=3

r ' o ) n ex <
the same Views as Iraq.
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Question No. 2 : Do you consider a Diplomatic Officer
entering into a commercial transaction on behalf of his
Governmemt to be entitled to diplomatic immunity in respect
of such transactions ?

Burma, Ceyvlon and India answered the question in the
negative. Indonesia and Japan answered the question in the
affirmative. Iraq answered the question in the affirmative
and said that it was necessary to grant dipomatic agents such
immunity in order to safeguard their proper functioning. The
U. A.R. said that a diplomatic officer was not entitled to
immunity regarding such commercial transactions because he
was not acting in this repect in his capacity as a diplomatic
agent.

Question No. 3 : Are the representatives of State
Trading Organizations not having separate juristic entity
entitled in your opinion to immunity in respect of their
official acts including entering into transactions on behalf of
the organizations ?

Iraq, Burma, Ceylon, India, Indonesia and Japan answered
the question in the negative. The U. A.R. said that the
application of immunity to the representatives of State Trading
Organizations, not having separate juridical entity, depended
on the nature of the purposes of such transactions.

Question No. 4 : Do you consider the representatives
of State Trading Organizations having a separate entity entitled
to any immunity at all ?

All the delegates answered in the negative,

Question No. 5 : Do you consider a private individual
employed by a State or a State Trading Organization for
negotiating a particular transaction, entitled to plead his
principal’s immunity as a bar to local jurisdiction ?

Iraq, Burma, Ceylon and India were in doubt whether an
immune person could be sued. Indonesia said that such a person
could be granted immunity. The U. A. R. said that the applica-
tion of immunity depended on the nature of the transaction as
aforesaid. Japan answered the question in the negative.

VI. Saits against Foreign States, State Trading Organizations
and their Representatives.

Question No, 1, : In cases of suits against a foreign
State, a State Trading Organization or their representatives
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where a plea of immunity is raised, how in your opinion should
such a plea be decided... should it be left to the courts to come

to a decision or should a certificate from the Foreign Office be
treated as conclusive on the issue ?

Iraq, Burma, Ceylon, India, Indonesia and Japan were
of the opinion that it should be left to the courts to come to a
decision but a certificate from the Foreign Office should be
obtained and the certificate should be given due weight. The
delegations of India and Indonesia were of the view that the
certificate might be treated as conclusive and binding on the

Courts. The U. A. R, said that it should be left to the discre-
tion of the Courts.

Question No. 2: In case wherea suit is held to lie
against a foreign State Trading Organization on whom should
the service of summons be effected when the State concerned
has only Diplomatic or Consular representative in the country
where the suit is filed ?

Iraq and Burma said that in the case of a State having
a diplomatic representative there was no difficulty, but if there
was no diplomatic representative it should be left to the
Foreign Office to decide as to how the service was to be effected.
Ceylon said that it should be based on the terms and the law
of contract. India said that it should be done through an agent
if this was not possible, it could be posted. Indonesia and
Japan said that it should be done through diplomatic channels
or through the head of the organization. The U. A. R. said it
could be done through diplomatic channels.

Question No, 3 : In cases where a decree is passed
how in your epinion should it be executed against the foreign
State ? Can the public property of a foreign State situated
within the jurisdiction of the court be attached or sold in
execution of such a decree even though under general principles

of International Law such properties are immune from
seizure ?

Iraq answered the question in the negative. Burma did
not answer. Ceylon, Indonesia and Japan said that it should
be done through diplomatic channels. The U. A. R. said that
when a decree is passed against a foreign government, it could

b . ™ I - o .. .
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be made on its private assets abroad, depended on the law of
he mi de ' B
the foreign State or the law of the State making the decree.

&

1

Question No. 4 : What would be the position In cases
ok # N LR s ey 5
of execution of decree against State Trading Organizations !

Irag, Ceylon, India and Indonesia said tl at as Fhere was
no difference between the State and a State Trm.h'ng Organiza-
tion with regard to granting immunity, the pOSIthl}‘ would be
the same with regard to the execution of c'lccr'e,cs. Burma g11d
Japan said that if the State Trading Org.amzatlon wis a d‘IStHlCt
entity, they would not hesitate to seize its property if 1t was
situated within their country. The U. A. R. SE’.IId thatﬂ the
execution of foreign decree could be ma'd%’. against a State
Trading Organization having a separate ]'UdlC‘IEil entity. In the
case of a State Trading QOrganization not ha'vmg‘\ a separate
judicial entity, the rules applicable toa foreign State would
be applicable.

VII. Steps Towards Sclution of the Preblem

Question No. 1. : In view of the fact Fbat opinions vary
on the question of application of the Do‘ctrme of ' Soverelgn
Immunity in respect of commercial or quas1-commcrgal 'trapsgc—
ions of a State would you be in favour of conferm’n‘g jurisdic-
tion of an international tribunal to decide suits arising out of
such transactions rather than on the Municipal courts ?

Iraq said that she would have no objecf.iog provided it
was universally agreed to. Burma, Ceylon,‘h}dm and ]a.pun
suggested the drawing up of a contract providing for arL.n?ra—
tion. Indonesia said that in view ot the fact that’ mumc1pa1
courts were slow, she preferred an international tribunal as its
decisions would be made much quicker. The U. A. R. guggested
that municipal courts should remain competent regarding pleas
of immunity but the parties could be allowed to resort to
arbitration.

Question No. 2 : In view of the difficulty in., the execu-
cion of judgments that may be pronounced against fore?gn
States would vou be in favour of a multilateral Fonvcntipﬂ
whereby States who are parties would agree (1) to walyui
immunity in respect of claims arising out of specific categories
of transactions entered into by a State or a State Trading

3 I = T i LS e
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Diplomatic Representative, (¢) to satisfy any decree that may
be passed against it or a State Trading Organization, (d) to
reciprocally enforce such decrees through its own courts and
(e) to allow its property or the properties of the State trading
agency, as the case may be, to be attached or sold in execution.

Iraq said that she agreed that such a convention was
concluded. Burma, Ceylon, India Indonesia and Japan said
that it should be done by bilateral agreement. The U. A. R
said that the conclusion of such a multilateral convention was.
premature in the present state of international relations.
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COMMENTS OF THE GOVERNMENT OF INDONESIA
ON
Immunities of States before Foreign Courts.
(Submitted to the Third Session)

The views of Indonesian Government regarding the
question of the Immunities of States before Foreign Courts are
essentially the same as the views which were expressed by
the Indonesian Delegation at the Second Session of the Commi-
ttee. They may be summarised as follows :—

States should be immune from legal proceedings before
Foreign Courts for all their acts, regardless of whether such
acts are of a public or private character.

To distinguish between the two kinds of State acts would
not be extremely difficult but it is also frfught with serious
complications, as the adoption of any such distinction would
necessitate an examination of every activity of the State in
order to determine whether it is of a public or private character.
Such an examination by a Foreign Court would in the opinion
of the Indonesian Government already mean a limitation of It
the sovereign immunity of the State itself. The principle of |
of immunity before Foreign Courts should in its view, there- |
fore, be upheld for all the activities of the State irrespective ‘
of its nature provided that the activities were carried out by
the Government itself.

State Trading Organisations which are a part of the
Government and who do not have a separate juristic entity i
should in its view be treated on the same footing as the

Government itself and should, therefore, be granted immunity.
L Likewise Trade Delegations, Trade Missions, Purchasing
! Delegations or Missions, Diplomatic Officers and Trade
Representatives or Commissioners should be entitled to
immunity in respect of any transactions entered into them on
behalf of their Government. Only State Trading Organisations
which do have a separate juristic entity should not be immune
from legal proceedings in Foreign Courts.

Should a foreign decree be passed against such Trading
Organisations it should be possible to excute it against them. |
Finally as regards the solution of the problems resulting from .
the immunity of States from the jurisdiction of Foreign Courts
the Indonesian Government is of the view that the best way to
achieve this is through the conclusion of bilateral agreements.
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STATUS GF ALIENS
Introductory Note

The subject of Status of Aliens was referred to the
Committee by the Government of Japan under the provisions
of Article 3(b) of the Statutes of the Committee. During the
Second Session held at Cairo the subject was generally
discussed on the basis of the Memorandum presented by the
Government of Japan and the views of the various delegations
were ascertained on the basis of a questionnaire prepared by
the Secretariat of the Committee. The Committee decided
that the subject needed further study and consideration and
directed the Secretariat to prepare a report on the subject in
the light of the discussions held during the Cairo Session. The
Secretariat accordingly collected the rele¥ant material and
drew up its Report in the form of Draft Articles together with
Commentaries setting out the relevant State practice and
judicial decisions. During the Third Session held in Colombo
in January 1960 the Committee discussed the subject in detail
on the basis of the Draft Arricles prepared by the Secretariat
and consolidated its views on the various topics of the Subject.
The Draft Articles embodying the general principles concern-
ing the admission and treatment of aliens, as provisionally
recommended by the Committee at its Third Session, are being
submitted to the Governments of the participating countries
for their comments. The subject will be further considered
at the Fourth Session of the Committee in the light of the
observations received from the Governments.

It may be mentioned that this was probably the first
time when an Inter-Governmental Organisation considered the
question of treatment of aliens in all its aspects. The
Committee’s provisional recommendations can be said to
contain certain new concepts on the law on the subject. The
Committee rejected the theory of “Minimum Standard of
Treatment” for foreigners which had been developed during
the 19th century and recommended the concept of “Equality
of Treatment” together with the nationals of a State. The
Committee’s views appear to be based on the fact that in the
context of modern society the doctrine of the Minimum
Standard of Treatment has become somewhat outmoded, In
the course of discussions the view which found favour was that
in the context of the United Nations Charter and the Declara-
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tion of Human Rights every State was expected to accord a fair
treatment to its own nationals, which should be taken note of
whilst formulating principles on the treatment of foreigners.
The Committee accordingly felt that the rule of according a
minimum standard of treatment to foreign nationals irrespec-
tive of the way a State treated its own subjects has become
out of date, and recommended that foreigners should receive
treatment on the basis of equality with a country’s own
nationals. Foreigners reside in a country for their own ends
and they should be satisfied if they receive the same treatment
as the nationals of that country. Another important feature
of the Committee's provisional, recommendations is that the
questions of admission, treatment and expulsion of foreigners
should be governed by a country’s laws, regulations and
executive orders which may be in force and be subject to the
considerations of the national security of the State.

B—-'— —
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

MEMORANDUM OF THE GOVERNMENT OF JAPAN
ON
STATUS OF ALIENS

The question of status of aliens is one of the topics
selected from those listed in the provisional agenda for codifi-
cation by the International Law Commission at its first session.
This question is also of common concern to Asian countries.
It is hoped that the Asian-African Legal Consultative
Committee would take up this question. In this connection it
is also hoped that the Committee, for its future study, would
consider the topics enumerated in the attached list, and
consolidate its views on the various topics.

Ministry of

February 20th, 1957,
Tokyo.

Foreign Affairs,
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Status of Aliens
I.  Definition of the term “alien”.

II. Entry of aliens.
(1) Restriction on entry.
(2) Entry of fugitives.

Extradition—Kinds of extraditable crimes—Refusal
to extradite—Right of Asylum.

ITI. Status of alien residents.
A. Status under public laws.
(1) Obligation to register.

() Personal duties—obligatory military service—
Compulsory education—Liability to taxes.

(3) Suffrage—Status to be public officials,

B. Status under private laws.

(1) Respect of human rights and fundamental
freedoms—Freedom of thought and consci-
ence—Freedom of religion—Freedom to choose
and change one's residence.

(2) Protection of person and property.
(i) Extent of protection.

National treatment — Most — favoured—
nation treatment,

(i) In case of nationalisation of property.
(ii1) State responsibility for damages.

(iv) Protection of nationals abroad by home
State.

(3) Restriction on business activities.
IV. Departure of aliens.

(@0) .Freedom of departure—The case when departure
is not admitted.
(2) Enforcement of departute.

(i) Conditions of expulsion.

(i1) Proceedings of expulsion.
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DRAFT ARTICLES TOGETHER WITH EXPLANATORY
NOTES ON THE STATUS OF ALIENS.

(Prepared by the Secretariat of the Committee)

Article 1
Definition ef the term ‘Alien’

(1) An alien is a person who is not qualified to be a
citizen of the country concerned under its laws in force rela-
ting to citizenship or nationality,

(2) A person of Dual or Multiple Nationality is not
to be regarded as an alien in any of the countries of which he
is a national,

Commentary

There is no comprehensive statutory definition of the
term ‘alien’ in any of the text books or in the national legis-
lations of various countries. According to the information
in the possession of the Secretariat there does not appear to
be any comprehensive statutory definition of the term ‘alien’
in any of the participating countries. The suggested definition
in this Article would be applicable generally. It should be
mentioned that owing to historical reasons the citizens of the
Commonwealth Countries and those of Eire are not regarded
as aliens in the United Kingdom. This, however, is a special
feature of the British Nationality Laws and need not be taken
into account in any general definition of the term “alien”.
According to the Institute of International Law, “all those are
considered aliens who have no actual right of nationality in a
State, without distinction as to whether they are simply passing
through, or are resident or domiciled, or whether they are
refugees or have entered the country of their own free-will” !
An alien would include not only foreign nationals but also
stateless persons. In the United Kingdom, the wife of an
alien is held not necessarily an alien.? The question whether
the status of a person is that of an alien or not is exclusively
determined by the law of the State concerned. The rights
and liabilities incidental to such status must also be determined
by the territorial laws of the State Concerned.?

1 Resolutions of the Institute of International Law, J. B. Scotr., p, 109,
2 Halsbury’'s Law of England, 3rd Ed., London, 1952, Vol. I, p., 498.
Re Adam (1837),1 Moo, P. C., 460; Gout v. Cimitian, (1922),1 A.C. 105.

w
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CONDITIONS GOVERNING THE ADMISSION
OF ALIENS.

Article 2

Admission of Aliens in General,

(1) Except in cases where there are treaty provisions
to the cont.ra'ry, the admission of aliens will be at the discretion
of the receiving State and in accordance

: 1V with the provisi
of its municipal laws, i

. (2) A State admitting aliens into its territory may lay
jown‘ by. law or executive orders in accordance with its own
Constitution conditions for entry of Aliens into its territory

. (3,) An al'ien should not normally be admitted unless
he is in possession of valid travel documents issued by th
State of which he is a national, whi

@ A Stat'te may whilst admitting alliens into its terri-
tory make a distinction between persons on a temporary

S lou n e 0O W lbh to be Itte. l I rman t
O aIld thOS Wh adm d O
pe ane

(5f) A St'ate may restrict or prohibit temporarily the
entry o 2‘111 aliens or certain categories of aliens in times of
war or national emergency. ‘

Commentary

: In general a State is acknowledged to enjoy the broad
right to regulate the admission of foreigners to its territ i
Acc.:ording to the generally accepted views of writers on inOfY-
national law, which is also borne out by the practice ofttehr_
stgtes and the decisions of national and international tribun Ie
it is tbe sovereign right of a State either to admit or to excl ads'
an aheg from its territory. The very fact that conc‘Iu it
of treaties and conventions between States was corlsidesmé1
necessary for the purpose of ensuring in advance the admis o
oif the nationals of a contracting country into the territ:Slon
pt the country or countries parties to the treatv shows tiry
in the absence of such treaties the right of admiss&on fo ’ h g
nationals could not be demanded. - af

EH}I.'ICh de Vattel observes : “a sovereign may prohibit
entrance Into 1ts territory, either to all foreigners in general
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oT to certain persons, or in certain cases or for certain particu-
lar purposes, according as the welfare of the State may
require”.! According to Brierly, a State is not bound to admit
aliens into its territory. Hackworth considers that a State
is under no duty in the absence of treaty obligations to admit
aliens intao its territory. If it does admit them it may do so on
such terms and conditions as may be deemed by it to be
consonant with its national interests.? Lord McNair says:
“Apart from treaty stipulations to the contrary a State has
a right to exclude all aliens including stateless persons or
particular categories of such persons.”®  According to
Oppenheim, “Apart from special treaties of commerce, friend-
ship and the like, no State can claim the right for its subjects
to enter into and reside on the territory of a foreign State.
The reception of aliens is a matter of discretion and every
State is by reason. of its territorial suprgmacy competent to
exclude aliens from the whole or any part of its territory”.*

State Practice

In Burma, admission of aliens is permitted only after
their compliance with the rules and laws of Burma on the
subject. The State has the right at will to grant or refuse
entry visas to foreigners who wish to enter its territory. In
Ceylon, aliens are not admitted unless they are in possession of
a valid passport and the requisite visa. In India, aliens are
admitted only when they carry with them valid passport duly
visaed. The conditions of entry into Indonesia and Iraq are
exactly the same and the governments have the sole discretion
in the matter of granting visas. Entry of foreigners in Japan
is regulated by the Immigration Control Law Ozrder 1II of
Avpril, 1951. Aliens with valid passports and visas are permitted
in Japan in keeping with her State policy and she grants visas
to foreign nationals only on the basis of reciprocity. Matters
relating to admission of aliens are under the jurisdiction of the
Immigration Office and the Ministry of Justice. In the Egyptian
and Syrian Regions of the U. A. R., the admission of aliens is
regulated by the Egyptian Law No. 74 of 1952 and the Decree

1 Le Droit Des Gens, 1758, trans, C. G, Fenwick, : The Classics of

international Law.

2 G. H. Hackworth: Digest of International Law, Vol, I1I pp. 717 & 718.

3 Lord McNair: International Law Opinions Selected and Annotated,
1956, Vol. 11, p. 105.

4 Oppenheim : Internatioral Law Vol. I &h Ed. pp. 678-678,
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No. 54 of January, 12th of 1952 respectively. In the Egyptian
region aliens may enter the country on obtaining an entry
visa and the State enjoys the discretion in granting or refusiné
entry visas. In the Syrian region of the U. A.R., no foreigner
has the right to enter and travel unless he carries a valid
passport duly visaed.

In the United Kingdom and the United States of
America as in several other States, the right to admit, exclude
or deport aliens has been regarded as an incident of territorial
sovereignty. The British State practice also indicates that
apart from treaty stipulation to the contary, a State has a right
to exclude aliens (including stateless persons) or particular
categories of such persons.’

In the leading case of Attorney-General for Canada V.
Cairn, Lord Atkinson delivering the judgment of the Privy
Council, quoted with approval the following passage from
Emerich de Vattel's “Law of Nations"—“One of the rights
possessed by the supreme power in every State is the right to
refuse to permit an alien to enter that State, to annex what
conditions it pleases to the permission to enter it and to expel
or deport from the State, at pleasure, even a friendly alien
especially if it considers his presence in the State is opposed
to its peace, order and good government, or to its social or
material interests,”?

The State practice of Canada has been pointed out by the
Supreme Courts of New Brunswick in 1906 in the case of
Papageorgiouv v. Turner, in which Justice Barker declared
that "The power of prohibiting aliens’ entrance into a country
1s one which is recognized and acted upon by all civilized
countries,” The above view was elaborated by the Canadian

1 Lord McNair : International Law Opinions, Vol, 1L p_105,
Vattel : Law of Naticns, Vol. I, S§231 : 8. 125,

2 Documents, Public Record Office (The United Kingd 3 22(

. ] lec gdom), F.O. 83 2207 :

U.S5. A. F. O, 832277 : France. !
Musgrave ». Chun Teeong Toy, (1891) sippeal Cases, 272,
Attorney-General for Canada ». Cain (1836) Appeal Cases 542 & 544,
Rex ». Home Secretary. ex parte Chateau-Thierry (1917), 1. Kings Bench
Division, 922
Rex ‘Sup:’r’i_nremfent of Chis Wick Police Station, ex parte Sacks
eder (1918), 1, Kings Bench Division, 578. In re Lannoy (1942), 1
England Reports, 574, 2, All England Reports 232,
?’?.\:'x. Secretary of State for Foreign Affairs and Secretary of State
for the Colontes.
Ex parte Greenberg and others (1947) 2. All England Reports, 550.
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Chief Justice in 1919 in a leading case. The Chief Justice said,
“The Parliament of Canada, acting well within its right, has
prescribed the conditions upon which an alien may enter or be
permitted to remain in Canada.'

The laws of the United States as to admission and
exclusion of aliens and immigration in general may be found
in 8 United States Code.* Mr. Justice Grey in the course
of the opinion of the Supreme Court of the United States in
the case of Nishimura Ekiu v. United States has laid down
the following dictum which is often quoted: “It i1s an accepted
maxim of International law, that every sovereign nation has
the power, as inherent in sovereignty and essential to self-
preservation, to forbid the entrance of foreigners within its
dominions, or to admit them only in such cases and upon such
conditions as it may see fit to prescribe3” According to the
practice of the United States, “Those conditions may obviously
embrace the terms of permitted sojourn or residence. These
may, for example, be exemplified by a statutory requirement
that aliens residing within the national domain for or after a
specified length of time, apply for registration and be finger-
printed.* In the view of the Legal Adviser of the United
States Department of State, in the absense of treaty obligations,
a State 1s not to bound to admit aliens to its territories.’

In 1933, the Supreme Court of the United States
declared that “the power of Congress to prescribe the terms
and conditions upon which aliens may enter or remain in the
United States is no longer open to serious question.® In
recent years the courts of United States have very often
affirmed the traditional view. In 1953, Mr. Justice Clark of
the Supreme Court of the United States stated that “Courts

1 Papageorgiouv v. Turner (1906) 37 N B. R. 449. Rex v. Alamazoif (1919},
47 D. L. R, pp. 533-535. Order in Council P. C. 2115 of September 16,
1930, as amended by Order in Council P. C. 6229 (1951) S. O. R. 19,
Decemkber 28, 1950,

Re Leong Ba Char (1932) 4 D. L, R, 715.

United States Code, S. 100-299 and 1101-13¢2.

3 142 U. S. 651, 659 (1892).

Gong Yue Ting v United States, 149, U. S. 698, 705-707. Lem Moon
Singh v United States, 158 U. S. 538, Turner v Williams, 194 U. S,
279.: Moore, J. B.: Digest of International Law, Vol. IV pp. 71-80.

4 Hackworth, G. H.: Digest of International Law, Vol. IIL, S, 277.: Hyde,
C. C. : International Law Chiefly As Interpreted And Applied by
the United States, 1551, Vol I, pp. 216-217.

5 Hackworth, G.H.: Digest of International Law, Vol. 111, p. 717.

6 United States ex rel Volpe v Smith, 289 U, S, 422, 425,

0]
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have long recognized the power to expel or exclude aiiens as
a fundamental sovereign attribute exercised by the govern-
ment’'s political department largely immune from judicial
control (alien’s) right to enter the United States depends on
the Congressional will.........""!

The views taken by the courts in Argentina,* Australia,?
Belgium, Egypt?, Germany (West)’, Eire®, Mexico’, Panama®,
and South Africa’ are to the same effect.

Confirming the view that a State has the right to
prohibit or condition the entry and sojourn of aliens within
its borders, “International Regulations on the Admission and
Expulsion of Aliens” adopted by the Institute of International
Law on September 9, 1892 reads as follows: “The law of
nations has not yet forbidden a State to exercise the largest
discretion in establishing tests of undesirability of aliens
seeking admission to its territory, and to that end, to enforce
discrimination of its own devising”.'?

The Havana Convention on the Status of Aliens, signed
in 1928, also recognizes this right. Article 1 of the Convention
declares that "“States have the right to establish by means of
laws the conditions under which foreigners may enter and re-
side in their territory.” Further, the International Conference
on Treatment of Foreigners held at Paris in 1929 approved the
following provision in this regard : “Each of the High Con-

1 Shaughdessy v United States ex rel Mezei, (1933), 345 U. S. 206; 96L

Ed. 956; 73S. Ct. 625,

The King v. Carter ; Ex-parte Kish (1934), 52 C.L.R. 221.

3 Erisina v Egyptian Government (1931), Gazette des Trubanux Mixtes
d’ Egypte, XX11 (1931-32) p. 353.

4 Residence of_ Alien Trader Case, Neue Juristische Wochenschrift
(Germany) 7 (1954), p. 1822,

5 The State (At_thc prosecution of Hermann Geortz v, The Ministers of
State (1947) Irish Law Times Reports (1948), p. 34.

6 In re _Carlos Wunchs (1935) 45 Semanario Judicial 5 Epoca 3799,
In re Wong (1949) Semanario Judicial de la Federation 5a Epoca Vol.
99, part 3. 2254.

7 1In Lay v. La Macion (1939), 37 Registro Judicial 22,

8 WVan in Rensburg. v. Ballinger, (1950) 4 5. A. R. p. 427.: Mohamed v.
Principal Immigration Officer. 19513 3 A.R. p. 884. . Hoosain v, Van
Uer Merwe, N. o. and others (1935) 3 S.A.R. 535(c). Harneker v. Gaol
Supdc. (1951) 3 S.A.R. 430. (c).

9  Annuaire de Ulnstitut de Droit International. X1, p. 226 ; Scott, J. B. :
Resolutions of the Institute of International Law, p. 104,

10 Hudson, M O, : International Legislation, Vaol. 1V, p, 2374.: Briggs,
H.W.: The Law of Nations-Cases, Documents and Notes, (1553),
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1 League of Nations Doc. C.L.T.E. 62-11-5, pp. 419-421.
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tracting Parties remains frez to regulate the admission of
foreigners to its territorry and to make this admission subject
to conditions limiting its duration, or the rights of foreigners
to travel, sojourn, settle, choose their place of residence, and
move from place to place”.}

Furthermore, the several agreements and conventions
since 1920, providing for the admission of refugees, the latest
of which is the Geneva Convention on the Status of Refugees,
of July 25, 1951, also recognizes the right of a State to regulate
the admission of aliens to its territory. The Convention
adopted by the General Assembly of the United Nations in
February 1946 on the privileges and immunities of the United
Nations provides, inter alia, for the special privileges including
immunity from arrest, inviolability of documeats, and freedom
from alien’s registration for representatives of Member States
or organs of the United Nations, is another instance of the
view that entry of aliens would be possible only on the basis
of permission or consent of the State concerned.

Article 3
The Right of Asylum

In the absence of a treaty to the contrary, a State shall
have the right to offer or provide in its territory asylum to
political refugees or to political offenders,

Commentary

The right of political asylum was developed during the
19th century, largely under the influence of the Belgian
practice. Belgium laid down the principle of non-
extradition for political offences in an Extradition Law of the
year 1833. This provision had great influence on the develop-
ment of the law of extradition among the States. Many
countries incorporated the Belgian principle into their extra-
dition treaties verbatim or with only insignificant variations.?
The State’s right to grant asylum in its territory to aliens
fleeing from political, racial or religious persecution in their
country follows from the exclusive character of its territorial
jurisdiction. “In the absence of extradition treaties stipulating
to the contrary, a State is under no legal duty to refuse

5 Onvenheoim - Internationgl Law. Vol I (1957) p. 679,
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admission to a fugitive alien to its territory or in case he has
been admitted, to expel or deliver him up to the persecuting
State. On the contrary, States always upheld their competence
to grant asylum if they choose to do so.” Ifin the matter of
the grant of asylum, the jurisdiction of a territorial State is
restricted, such a restriction could be possible only from a
relevant treaty between the parties concerned.!

What is called “the right of asylum™ is nothing more
than the liberty of every State to offer asylum to any one
asking for it. In the view of most of the States, the right of a
State to grant asylum has been recognized on account of its
humanitarian character. Thus Article 3 of the convention on
Political Asylum adopted in December 1933 by the Pan-
American Conference characterizes political asylum as “an
institution of a humanitarian character.”

The right of asylum so-called does not mean that the
individual has the risht to claim the protection of asylum nor
does it mean the corresponding legal duty to grant it as a
state has the right to decide whether or not to grant asylum to
an alien. Inspite of the fact that in recent times the consti-
tutional provisions of some countries, e. g. France, Italy, Yu-
goslavia,® have attempted to grant at least minimum protection
to political refugees, such provisions have no object other than
to define the powers of the naticnal authorities in the matter.
Further, from the fact that the Constitutions of several countries
expressly provide for the right of asylum to persons persecuted
for political reasons, one cannot deduce the existence of such
a right as a general principle of law recognized by civilized
nations and as such forming part of international law. In
the Asylum Case (1950) between Columbia and Peru, the
International Court of Justice denied the existence of the
right of a refugee to claim asylum under customary inter-
national law even among the Latin Amesican countries.?

Asylum may be territorial, 1. e. granted by a State on its
territory ; or itimay be an extra-territorial right extending to
embassies, consular premises, international headquarters,
warships and merchant vessels. The differences between the

1 1Inre Fubijan, Annual Digest and Report of Public International Law
Cases, 1933-34, pp. 360-372,
2 French Constitution (Preamble), Italian Constitution (Article 10),
Yugoslav Constitution {(Article 31).
3 Schwarzenberger, G. : International Law, Vol. I, 3rd ed 1957, pp. 257-270,
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principles applying to the two kinds of asylum flow from the
fact that the power to grant territorial asylum is an incident
of territorial sovereignty itself, whereas the granting of extra-
territorial asylum is rather a derogation from the sovereignty
of the territorial State in so far as that State is required to
acquiesce in fugitives enjoying protection from apprehension.
Both types of asylum have certain common features as they
involve an adjustment between the legal claims of State
sovereignty and the demands of humanity.!

State Practice

While the laws of Indonesia, Irag and U, A, R, have
specifically provided for the grant of asylum to political
refugees, those of Burma, Ceylon, India and Japan are silent
in this regard. But inspite of the absence of such legal
provisions, Burma and Japan granted asylum to political
offenders. According to Iraq and U. A. R., asylum to political
refugees is a well established institution under customary
international law. The participating countries of the
Committee are of the view that the right of asylum is nothing
more than the liberty of every State to grant political refugee
asylum requested for it, that the fugitives have no enforceable
risht in international law to enjoy asylum and that the only
international legal right involved is that of the State of refugee
itself to grant asylum.

The argument that Article 14(1) of the Universal
Declaration of Human Rights, approved by the General
Assembly of the United Nations on December 10, 1948, which
states that “Everyone has the right to seek and enjoy in other
countries asylum from persecution” is not acceptable to the
States of the Committee. In their view, as in the view of
most of the States, the Universal Declaration of Human Rights
is not a legally binding instrument, and that it does not impose
any duty on a State to grant asylum to refugees and that a
State is under no duty to receive large number of persecuted
aliens into their territories.

As regards the question of surveillance of a political
refugee by the receiving State there does not appear to be
unanimity among the Members of the Committee. The laws

1 Lauterpacht, H.; British Year Book of International Law, 194t
pp. 48-89,
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of Burma and Ceylon are silent in this regard. The law of
Japan does not admit of surveillance of political offenders at
all. Both India and the U, A.R. are not in favour of
surveillance of political refugees. Iraq and Indonesia take
the line that it may be resorted to, if it became necessary.

When a political refugee misuses the hospitality of the
host State, Burma, Ceylon and Japan maintain that he may be
deported. According to Indonesia and Irag, he could be
tried and punished just like any other criminal offender.
Moreover, Iraq would not hesitate to deport him if it becomes
necessary. The U. A. R, takes the line that the State should
draw his attention to such impropriety before a decision on the
need for strict surveillance could be taken. If he still persisted
in such unwarranted political activities, he could be deported
but such deportation should not amount to extradition in
disguise,

The practice of several other States also confirms the
above view that every State has the right under the law of
nations to offer asylum to political refugees from other coun-
tries, unless it has accepted some particular restriction in this
regard.

The attitude of the United States on asylum has been
given expression in an Executive Order of December 1, 1932,
which declares that : “There is no law of asylum of general
application in international law, Hence, where asylum is
practised it 1s not a right of the legate State but rather a
custom invoked or consented to by the territorial government
in times of political instability.”*  Further, the TUnited
States while signing the Havana Convention of 1928, by which
the 21 American republics agreed to grant asylum to certain
political offenders, reserved the right not to recognize the so-
called “doctrine of asylum' as part of interifational law, The
American delegation stated as follows: “The delegation of
the United States of America in signing the present Conven-
tion establishes an explicit reservation placing on record that
the United States does not recognize or subscribe to as part
of international law the so-called doctrine of asylum.”"?

The terms of the Havana Convention were again defined
in the Montevideo Convention signed on December 26, 1933,

1 Hackwoith, G. H.: Digest of International Law, Vol. 1I, p. 623.
2 Hudson, M. O. : International Legislation, Vol.” 1V, p. 2415,
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Article 1 of which lays down : “It shall not be lawful for the
States to grant asylum in legations...to those accused of
common offences who may have been duly prosecuted or who
may have been sentenced by ordinary courts of justice, nor to
deserters of land sea forces.” Political asylum is not subject
to reciprocity but under Article 2, “judgment of political delin-
quency concerns the State which offers asylum”.}

In order to avoid an implied recognition of the “doctrine
of asylum” as a part of international law, the United
States of America refrained from signing the Montevideo
Convention.

The Headquarters Agreements of the United States and
of the specialized agencies contain provisions to the effect,
that these international institutions should not grant asylum to
offenders in their premises, as against the territorial State.
These agreements prohibit granting asylum even on humani-
tarian grounds, for instance, Section 9 (b) of the Agreement
between the United Nations and the United States of America
signed on June 26, 1947 at Lake Success provides as follows :
“Without prejudice to the provisions of the General Conven-
tion on Article IV of this agreement, the United Nations
shall prevent the headquarters district from becoming a refuge
either for persons who are avoiding arrest under the Federal
State, or local law of the United States or are required by
the Government of the United States for extradition to
another country or for persons who are endeavouring to avoid
service of legal process.”

The International Law Commission has selected the
Right of Asylum as one of the fourteen subjects suitable for
codification but it appzars that no progress on the subject has
so far been made.

Article 4
Discrimination as regards Admission of Aliens

(1) A state shoald not, however, refuse entry to an
alien only on the ground of his religion, colour or political
belief.

1 In re Bamburger and In re Kaphengst: Annual Digest and Report of
Public International Law Cases 1925-30 Case No. 183. In 1e Pavelic
and Kwaternik (1934): 1bid, (1934) p. 372,
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(2) The entrance or sojourn of aliens may not be made
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Commentary

i Y e T :
he discrimination shown against the citizens of

varticular res 1 £ i
particular states in the matter of reception of aliens has been

ac ‘oversial iss ;
a controversial issue among states. Exclusion upon purely

gfrfon:ll g‘rou'nds, such as was put into effect by the United
States laws prior to 1921, being directed against the citize
of all states without discrimination, gave rise to no internatiz I;T
con?rovgr'sy. The exclusion of certain types of immigr r}ck
such as ldllotS, baupers etc., was not contested either asgbae?nz
a dome."af:lc_ qgestion, pure and simple. But Iegisiation that
marks d1sc'r1mmntion against aliens residing in, or emigrating
from 1‘):115t1c1ulnr geographical areas, or against those .belj)ngin:
(r:)cF) aC;;?tru‘culnr race, as thg United States policy of exclusiorbl
.'nnc‘-ge a‘n_d Japanese immigrants, as well as the inhabitants
0% other specihed sections of the continent of Asia are in the
view of Hyde, “tokens of arrogance that defy explanation a d
produce resentment on the part of the States whose tn< t1 nl‘
happen to be singled out for exclusion”.! R

State Practice

R v 7 ;
1 Asrebz}rda the admission of aliens, no discrimination
whatsoever is practised in Burma, Ceylon, India Indonesia
13 *

Iraq and the U.A.R
aq € M. ACK, on grounds of race. colo
e : ur, sex, or

oot Accgrdmg to Japan where there is lack of reciprocity
11>u1m11mt10n 15 permissible.  No information is available
a%IOL'1t the bractice in other participating countries, Syb-
bVCEIOTl‘ (c) of Section 38 of the Canadian Immigration Act
autfxojus::s the Governor in Council to “prohibit for a stated
T e : .
period, or permanently the landing in Canada, or the landing
at any specifie f i ( :
; 1113. specified port of entry in Canada, or immigrants
belonging to anv rac : it I
i 1”'“ i e deemed to be unsuited to the climate
requirements of Canada, or of Immigrants of any special
class, occupation or ¢} S ' 1 P, C
character *. The Order in Council P. C

.l! lll[yd-ff C. C. : International Law, (195_0), ;ol._l ;318_
2 e Munshi Singh, British Columbialc Antual
oo sutshi ourt of Appeal, 1914, 2 3
_\_13. ) i\I;n_E\.?r?fle‘ Nrurm:m and Laing, Lionelh pszadf d lO’ Ili by
Nations (1938), pp. 269-272. ' LR
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2115 of September 6, 1930, as amended by Order in Council
P, C. 6229 (1951) S. O. R. 19 of December 27, 1950 affirms the
said prohibition of landing in Canada of any immigrant of
any Asiatic race. It appears that both the United States and
Canada permit admission of quota immigrants, i.e., admission
of specified number of immigrants from each country as
decided by the receiving State concerned. Awustralia and
South Africa have provisions in their laws to exclude people
of certain races as prohibited immigrants.,” South Africa’s
practice of discrimination against non-whites 1s well known,
Even in the matter of admission of aliens possessing technical
skill, South Africa discriminates against certain races, Panama
imposes heavier re-entry tax only on Chinese.? In Brazil the
Constitutions of 1934 and 1937 both incorporated laws for the
quota system ; and subsequent decree laws conferred special
privileges only on Portuguese under the Constitution of 1946,
The matter is left to be regulated by ordinary law.

It should be observed that States protest against such
discrimination only on the basis of merely the inferential
right following from the established principles of the equality
of States. In short, to exclude all aliens impartially raises no
1ssue of discrimination whereas the exclusions of the citizens
of a particular State or region or race denies to that Statea
right or privilege accorded to others. In the view of Fenwick
“the exclusion of certain races as being unassimilable is, .........
...a political rather than a legal question”.

Article §
Excludable Aliens

(1) Admission may be refused to any alien in a
condition of vagabondage, beggary or mendicancy or to one
who may be suffering from an incurable or contagious disecase
of a kind likely ro endanger the public health of the country
or one who 1s strongly suspzcted of serious infractions of law
committed abroad against the lives or security of individuals
or against public proparty or one who has been previously
expelled from another State, as well as to such aliens as may
have been convicted of extraditable criminal offences.

1 The Immigration Restriction Acr 22 of 1913 of South Adfrica The
Australian lmmigration Acts 1901-1230. Ex parte Gurwitz (1937). Netal
P. D. 185,

Lay v. La Nacion (1939) 37 Registro Judicial 227,

o
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o (2) Admission may be refused to an alien if in the
opinion Qf the receiving State the entry or residence of such
a person in ‘the country is likely to affect prejudicially the
Interests of its national security or public order,

(3) Admission may be forbidden to indigent persons
and thgse of advanced age who have no adequate means of
supporting themselves, unless their support e sufficientl
guaranteed at their place of destination. 2

Commentary

- From early} times the right to exclude aliens has been
gefn.emlly recggmzed, as every independent State, by reason
OL 1ts unrestricted territorial jurisdiction Oor supermacy has

qu po\\‘e] to e} 3
(Clude alleIlS floln the W hole or ally paIt Of
1ts terr 1tory.

. But in practice, however, in modern times the exclusion
of g11ens as such is rare. The factors of commerce, travel
enhghtenm'ent and the realization of the worth z;nd the‘
status of individual have inevitably operated to restrain
the undoubted power of each independent State in this regard.!
In the words of Borchard: “A Government that would seei<
tqday to take advantage of its right to exclude all aliens would
v1QIaFe the spirit of international law and endanger its member
ship in the international community.”® Thus the risht o%
total exclusion is, however, more theoretical than realb as in
actugl practice, no State can be assumed to be desir'ous of
cutting itself off from all Intercourse with the outside world
IF 1s the self-interest of every State that is a powerful incen—.
tive to permitting such intercourse, as without it the State it-
sg_lf would be excluded from the current of interna;ional
ht_e, Should it do so it might reasonably be held to have for-
feited its position as a member of the international community.
W_hen‘lxlt was asserted by the older jurists that there was a
legal “right of intercourse” as between States, all that wa;
mzant, consisteat with the law was that by custom some
degree of commercial and social intercourse had come to be
rII%g«TI'(leL'I- as a normal condition of present day international
life. This is an entirely different matter from an obligation
on the part of a particular Statz to receive all or any ofbthose

1 Hall: International Law, Si;-tll—Edi:én_(@@) p_a

2 Borchard, E. M - i i o] i iti
;)pl C-lla?;? M : The Diplomatic Prctection of Citizens Abroad (1915)
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who only come with the intention of becoming permanent

residents,’

The question of exclusion on the ground of religion has
pratically disappeared from the modern world. Prior to the
sixteenth century, when one faith was prevalent in Western
Europe, there was a complete religious solidarity. When
that solidarity was shattered by the sweeping tide of the
Reformation, there was for a long time in many States a feeling
of hostility towards those following a different religion. The
successful culmination of the Reformation and the bringing
of people’s minds to the doctrine of freedom of religious
worship has changed the people’s outlook towards religion.
The question of religion has been displaced by factors of race,
politics and economics. It may be #noted that the
immigration policies of several States have recently shown a
reversion to the practice of excluding aliens for racial, political
Or economic reasons.

The total exclusion of immigrants may at any time
become unaviodable for some States which feel that the number
of immigrants to their territories has exceeded the capacity
for beneficial assimilation. Under those circumstances, the
general principle of the right of exclusion could be given
effect to without giving rise to legal grounds of protest from
other States. The exclusion laws of States which reflect the
exercise of the full measure of the privilege by a territorial
sovereign could be challenged merely on grounds of policy
than on those of law.? As regards the undesirable alien,
international opinion is now generally unanimous that on
sanitary and moral grounds he should be kept out or turned out.

State Practice

In keeping with the traditional view, Iraq and India
claim unlimited discretion in the matter of exclusion of aliens
from their territories. They do not think that they will have
to assign any reason for such exclusion. Only unobjectionable
non-immigrant aliens are admitted into the countries of the
Committee. Admission for permanent settlement is generally
not easy. Indonesia and the Egyptian Region of the U, A. R,
permit foreigners for permanent residence only if the latter

1 Fenwick, C. G: International Law. Third Edition, (1948), pp. 267-268.
3 Hygda © € Tnrtornational Law TO080 val T n 21R
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are considered to be capable of contributing to the culture
or the wealth of the country. Aliens are allowed to enter
the Syrian Region of the U. A.R. only if they undertake
not to seek employment in Syria until after they are granted
the permit of residence.

The Participating Countries of the Committee claim the
right to exclude certain categories of aliens for political,
economic, health, moral and other reasons, but not on racial
grounds. Burma and Egypt exclude the entry of unskilled
labourers and those likely to threaten the public security and
the general morality of the country. Undesirable persons
are not allowed to enter Ceylon, Indonesia, Iraq and Japan.
Indigent people, those suffering from incurable disease, those
who are guilty of extraditable crimes, those who had been
previously expelled from Syria, those who are likely to
endanger the security of the country, prostitutes and their
associates and the smugglers of opium, hashish and other
narcotic drugs are not permitted to enter the Syrian Region
of the U. A. R. But she admits aliens who seck entry into
Syria for obtaining medical treatment, provided they have
sufficient funds to support themselves while in Syria and
that they have obtained the special permission for the
purpose from the Ministry of Foreign Affairs,

The Immigration laws of the United States generally
exclude the following aliens: Mentally defective, Paupers
or Vagrants, Diseased persons who are mental or physical
defectives, Criminals, Polygamists, Anarchists, Members of
unlawful organizations, Prostitutes and Procurers, Contract
labourers, Persons likely to become a public charge, Persons
previously deported, Persons excluded from admission and
deported, Persons financially assisted to come to the United
States, Stowaways, Children unaccompanied, Natives of the
Asiatic Barred Zone, Illiterates and Accompanying aliens in
certain cases,' The United States excludes or conditions
the entrance of immigrants, and by the Immigration Act of
1924 restricted each admitted nationality to a quota based
on the ratio of that nationality to the population under the
census of 1890 with provision for adjustment in 1927. The
Immigration Act of 1924, in undertaking to restrict immigration
in a way designed to safeguard the existing racial composition

Hyde, C.C: International Law, 1930, Vol. I, pp. 221-226.
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of the United States, affects adversely immigration also
from south-eastern Europe. As the discrimination is indirect,
and due to conditions which do not reflect upon the character
of the immigrants from the praticular country the “quota
system’ has not given rise to wvalid legal protests.' Further,
the partial exclusion of alien immigrants by the United States
has been acquiesced in by other States in so far as it has been
applied to peoples of all nationalities alike. In Dzacember 1943,

the United States repealed its Chinese Exclusion Acts.

Under the laws of the United Kingdom, undesirable
foreigners are not permitted to enter her territories. The
undesirable aliens according to her laws and regulations are
those who had been convicted of a felony or misdemeanour
or had been in receipt of parochial relief. They also exclude
alien immigrants who are diseased and wh® have not the
means of decently supporting themselves or their dependents.

The practice of other States also indicates that normally
certain classes of aliens are excludable for example, aliens
who are physically, morally or socially unfit or unsuitable
have been generally denied admisson into the territory of a
State in accordance with their respective municipal laws, The
Law 81 of 1876 of Argentina denied entrance to immigrants
who were found to be physically unfit to work.? Again, aliens
suffering from trachoma were not permitted to enter Argentina.

Article 6
Classification of Aliens

(1) Aliens may be classified into two groups depending
on whether they intend to enter the country for a permanent
Or a temporary stay.

(2) A State should without special restrictions, admit
aliens seeking entry for purposes of transit tourism or study,
and such entrance may be permitted with the understanding
that they are forbidden to make their residence in the country
permauent, provided that the prohibition shall be notified to
individual concerned in writing.

1 Hackworth, G, H: Digest of International Law, Vol. 11, 741 ff,
Hyde, C. C. : International Law, 1951, Vol. 1. pp. 226-2:8,

Parker G. H.W: *“United States lmmiratiocn Act of 1924"

In re Bertone (1932,) 164 Fallos de la Corte Suprema, 290.

Macia Y Gassol 1928 (1928)

In re Blas Hernandez (1935):

In re Zlanik (1938);

In re Chaccal (1938), 64 Jurisprudencia Argentina 432.
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Commentary

Most states make a distinction between aliens who
intend to settle down in the state. and those who intend only
to travel in the country as tourists. No alien is allowed to
settle in the country without having asked for and received a
special authorization for the purpose. Tourists are normally
permitted to enter provided they satisfy the routine police and
visa regulations of the country concerned.!

State Practice.

Burma and Iraq permit the entry of both the classes of
foreigners without any distinction. India and Indonesia
differentiate between tourists and permanent settlers. On the
whole the laws relating to entry of non-immigrant aliens are
less stringent. Immigration to Ceylon is generally not permit-
ted. The Laws of Ceylon make no distinction between
tourists in her domain whether they are for a short or for a
prolonged visit. Japan makes a distinction between permanent
residents, the aliens who enter for residence and those who
enter as tourists. In the Egyptian Region of the U.A.R. a
distinction is made between mere visitors and those who are
going there for permanent settlement. Its immigration policy
admits only those who are likely to contribute to the culture or
the national wealth of the country, and such persons are
provided with special residence permits. Further in order to
attract tourists to the country she also shows them certain
concessions, such as exemption from certain fees. The customs
formalities dealing with them are not cumbersome, and they
are not required to pay certain taxes as in the case of other
aliens. There are no differences between these two classes
in the Syrian Region of the U. A.R., except in the matter
of fees payable for the visa and certain taxes that the aliens
are required to pay.

According to the United States Immigration Act of
1924, 5 13(c), no alien ineligible to citizenship shall be
admitted to the United States except such as previously
lawfully admitted are returning from a temporary visit
abroad,” and those who are entering for professional or
educational purposes.”

1 Oppenheim, L : International Law, Vol. L. (1958) Eighth Edition, p. 676.
2 43 1J. 5. Stat. 162, the Code of Laws of the U.5 A, lit. 8 S 213,
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Some states permit the entry of aliens for permanent
settlement only if they are skilled technicians. The Mexican
Immigration Law admits to Mexico alien technicians who
cannot be replaced by Mexicans.! As regards foreigners
seeking jobs in Singapore, rules permit the entry of only
foreign specialists for specific periods. Entry permits are
granted to such foreign specialists only when suitable nationals
are not available.?

Article 7

(1) Without prejudice to the competence of a State to
regulate the right of sojourn and residence, which shall include
the liberty to compel an alien to comply with its requirements
as to registration, an alien shall be entitled to travel freely,
sojourn, circulate or reside in the territories of the State in
conformity with the laws and regulations applying therein.

2) In times of national emergency, however, a state
shall have the right to impose reasonable restrictions on such
right of movement and residence of aliens.

Commentary

Tt is an accepted rule of international law and practice
that a State has the right to condition the entrance and sojourn
of aliens within its borders. Aliens may be admitted with the
understanding that they are to have only certain privileges ; for
example, the privilege of study or travel, but not the right to
engage in business or any other occupation reserved for the
nationals. Further it is not uncommon for a state to require
the registration of foreign nationals sojourning or residing in
its territory. Oppenheim says: “A State can, as Great
Britain did in former times, and again during the First World
War and since, compel them (aliens) to register their names
for the purpose of keeping them under control and the like”?
In support of this he cites the following Act of Great Britain:

Act for the Registration of Aliens, 1836 (6 & 7 Willian 4, C.
11), Alien Registration Acts, 1914 and 1919, and the Aliens
Order, 1920, Such right is inherent in its right to regulate
the admission of aliens to its territory. This view is supported
by Mr. Justice Gray's dictum in the case of Nishimura Ekiu

1 Inre Carlos Wunchs, 1935, The Supreme Court of Mexico,
2 The Hindustan Times, Delhi, dated 23rd February, 1939.
3 Oppenheim, L : International Law, Vol 1 (1958) Eighth edition p. 67.
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v. United States, in which he stated the maxim of international
law, that every sovereign nation has the power as inherent
in sovereignty, and essential to self-preservation, ...... to forbid
the entrance of foreigners within its dominions, or to admit
them only in such cases and upon such conditions as it may
see fit to prescribe. Those conditions may obviously embrace
the terms of permitted sojourn or residence. These may, for
example, be exemplified by a statutory requirement that aliens
residing within the national domain for or after a specified
length of time, apply for registration..,..."".!

State Practice

As far as the Secretariat is aware, registration of aliens
1s necessary in all the countries participating in the Committee,
There are legal provisions in these countries in this regard.
Under the Aliens Registration Law, an alien entering Japan
must notify his presence to the mayor of the city concerned
within 60 days of his arrival. This he does in the form of a
request for permission to stay. Any change of address too
will have to be notified within 15 days. Foreigners in the
Egyptian Region of the U. A. R. are required to notify their
presence to the Foreigner's Department of Egypt. They are
to furnish the authorities with all the relevant information
required by the latter, especially the purpose and the possible
duration of the visit. A Residence Card must be obtained
in case the stay of an alien over sixteen, exceeds six months.
As regards the aliens obligation to register at every town
he visits during his stay in the host state the practice varies
with each state. While an alien in the U, A R. is normally
expected to mnotify the authorities the change of address, he
is not required to do so in Burma, Ceylon, Iraq and Japan.
Even in the U. A.R. exceptions to the general rule are
permissible, for instance, tourists atre not required to notify
change of address. Inspite of the fact that registration at each
and every place he visits is not necessary in India, he is
expected to keep the authorities informed of his movements
in the country. A visiter to Indonesia is required to register
only at the place of entry, but the hotel or boarding house
owners with whom he stays during his travel are obliged to
enter his name in the register they are expected to maintain.

-.1 142 U.S. 651, 659 Hyde, C.C. : International Law Chiefly as Interpreted
and Applied by the United States, (1951). Vol. I. pp. 216-217.
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In the United States of America, the prevalent practice
is best explained in the judgment of Fhe Sup'reme Court as
“the United States Congress having the right, as it may see fit,
to expel aliens of a particular‘ class, or to .permlt them t?
remain, has undoubtedly .the right to provide a systemlo
registration and identification of the members of that class
within the country, and to take all proper means to carry

phas psire
out the system which it provides’.

Several States of Uniced States of America have dormant
on their Statute books laws passgd dur'ing 1917-1918, empower-
ing the governor to require reg1straF1on when a Statze oé W)ar
exists or when public necessity requires 'such a step. tates,
like Pennsylvania, have passed registration laws more rez—
cently; e g S.C. Act (1940), No. 1014, Sec. 9 P 193).
N. C. Code (1939), Secs. 198(a) (b). The'Pn.ennT%ylvama Al.len
Registration Act of 1939 providgd for the hmltagon, regulat%on
and registration of aliens as a distinct group for the Protecmon
of inhabitants and property. It may'be noted that in se\fe.ral
States of the United States of America even municipalities
insisted upon local alien registration. Allegs need not carry
cards, and can only be punished for wilful failure to register.

Section 31, of the U.S. Act of Congress approved on
June 28, 1940, makes it obligatory on the part of every alien
“"now or hereafter in the U. S. 14 years of age or older, who
remains in the U. S. for 30 days or Hlonger,' to ’apply
for registration and to be finger printed.” Provision is also
made i}l the same section for the registration by parents or
legal guardians of alien children under 14 years of age.

In the United Kingdom normally the Secretary Qf State
may make regulations with respect to the 1and1ng‘ and
embarking of aliens, the conditions to be imposed upon them,
the exemption of any person or class of persons from all or
any of the requirements laid down, and generally for pres-
cribing anything required or permitted to be presc'rlk.)ed. In
addition to or in substitution for the general restrictions on
aliens, an alien or a class of aliens may be subjected to certain

special restrictions which the Secretary of State mayAdeem

1 149 U, S, 698, 705-707 ; Briggs, H, W. : Law of Nations.G e
> . Gen. States, (1930), tit. 59, Sec. Fla. Comp. en. Laws |

° g:cmlzo%e‘n Io\vi e(_i,ude (1939), Sec. 503 ; La. Gen, Stats. (DA)L\T 1939),
tit. 3 e 282 ; Me. Rev, Stars (1930_)_. ch, 34, Sec. 2; N, H. Pub. Laws
(1926)Ych‘ 154 ; N. Y. Cons. Laws (Executive Law), Sec. 10.
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eisht hours supply the registration officer with particulars
of those circumstances (Aliens Order, 1920, art. 6 (1) (b) ). If
the registration officer requires it, he must supply a recent
photograph; (iit) he must, if about to change his residence,
furnish to the registration officer of the registration district
in which he is then resident particulars of the date on which
and the place to which he proposes to move; and if his new
residence is in a different registration district, he must within
farty-eight hours of arriving in the new district report his
arrival to the registration cofficer of that district (Aliens Order,
1920, art. 6 (1) (¢) ); (iv) he must, whenever absent from his
esidence continually for more than two months, keep the
registration officer informed of his address and every change
of address, and must also inform him of his return to his
residence (Aliens Order; 1920, art. 6 (1) (b) ).

Where an alien, who has attained the aSe of sixteen
vears, has no residence in the United Kingdom he may supply
to a registration officer the name and address of a person
being a British subject resident within the registration officer’s
district, and if the registration officer is satisfied as to the
respectability and good credit of that person, then the alien
is deemed to be resident at that address; in such a case all the
provisions applicable to a resident alien apply, save that the
alien must keep the British subject and not the registration
officer informed of his current address, and the British subject
must on demand furnish to the registration officer all
information in his possession as to the alien (Aliens Order,
) ,art, 6(2)). An alien who does not supply the name
address of such a British subject must attend at the
office of a registration officer and furnish him so far as possible
with all the particulars that would be required if he were
sident in his district, and must report to the registration
officer of any other district in which he stays for more than
twenty-four hours. And he must notify the registration officer
to whom he last reported of any intended change of address
(Aliens Order, 1920, art. 6 (2) ).

The requirements relating to the furnishing of particulars
must also be complied with forthwith after landing by an
alien who, being able to land without leave of an immigration
officer, lands in the United Kingdom from a ship or aircraft
coming from a place in the specific area, if he last entered the
specified areas by landing in the Republic of Ireland and

L
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since so doing has not previously landed
Kingdom (Aliens Order, 1920, art.

Order, 1952, S. 1. 1952 No. 636.art. 11(3).!

Article 8

Aliens, Personal Freedoms

(1) In conformity with the local laws and regulations
that may be applicable, aliens shall enjoy the following rights

and privileges on a footing of equality with the nationals :-

(a) Freedom of speech and expression ;

{(b) Freedom from arbitrary arrest ;

(c) Freedom to practice his own religion.

(2) Aliens shall enjoy on a basis of equality with
nationals protection of the local laws.

(3) Aliens shall be entitled to free and ready access
to the courts of law and to the protection of Executive and
Police authorities. They shall enjoy in this respect the same

rights and privileges as nationals. They shall on the same
conditions enjoy the benefit of legal assistance.

(4) A State admitting aliens into its territory shall be

free to regulate by law or executive orders professional or
business activities of the aliens resident therein.

(5) A State
conditions under
employment,

shall be free to regulate by law

the
which an alien will be

free to seek

(6) An alien shall not enjoy the right of suffrage.

(7) A State may also by law prohibit political activities
on the part of an alien.

Commentary

An alien who enters the territory of a State whether
for the purpcse of trade or travel, or even when he prolongs

his sojourn indefinitely, becomes subject to its laws exactly in the

same way as the nationals of that state. In a world of today
a large and increasing number of persons travel and sojourn

s T - .

Yy % rTT T . . IABSERN

in the United
5a (1) (2); Aliens (No. 2)

s

for reasons of health, recreation that 1s tourllsCmI,L\?ElrLE:g:
a};rr?a'?rag; etc. The existence of an Cl)RDfROfIiBjT;ridical i)
tion, : i :
NATI'ONAL' Whlccc};xllizéirnggs Slee\ :i'r?epzua non'of intematifnal
i b'aSIS ISmong States. In keeping with that there
e da ized international standard' of c':onduct in
e recObtnmerl‘c of an alien, with which 10 certinyn1
el trea't becomes the duty of the State to compl}.Y
bl (1 ; admitted, the rules of international 1aw
e aargainst the 'arbitrary action of the hpst E;ate:
}?ro?i(:tter;};et?;nﬂ law imposes upon that S.t{:tle't ci;tatlgeo O;izr
= 1 onsibility t '
s Whi'Ch undea;getsa{?ﬁgﬁn C')lfh;e?s)tablishm'ent of the 11'1m1;
S;atifshltts, 1;;31?;2?;6 State must grant the z}lien 1s gl;teecrlesbL;t tﬁe
Sher Z’Peration 'o£ Sl a{?d ?re[r{l?;’ioilrﬁ ésga::.pp"fhis {imit has
i pmt?cuonczfrttiiagfgafi lines by treatigs and inter-
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“%tl.onal pfra;;;ts.necessary to the enjoyment Qf life, hbertoy;:
mlgmrl:cri);t; and so has controlled the arbitrary action
an )

the State.”™®

1 alit
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1 1 s far as
ts own subjects, 2 W
¢ the law with 1 Loy
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: . - . a
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therbtOrercise large control over the pursuits, .occupaBgUbdess
ex ' ‘ ;
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1 The Year Book of World Affairs, 1948, pp. 29
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sovereign is normally free to decide for itself on the extent
and mode of recognizing the attainment of persons trained in
foreign countries,

Hackworth says: “Numerous statutory provisions have
been enacted in the various States excluding aliens from
engaging in certain professions, trades and occupations such
as accountancy, architecture, medicine, engineering, law,
pharmacy, teaching, auctioneering...... weroocetc. These enact-
ments have generally been defended on the ground that

they represent a justifiable and necessary exercise of the
police power,”!

Oppenheim says that “apart from protection of person
and property, and apart from the equal protection before
courts of the rights enjoyed by aliens by virtue of the law of
the land every State can treat aliens according to its discretion
except in so far as its discretion is restricted through inter-
national treaties. Thus, a State can exclude aliens from
certain professions and trade......... Before the First World
War there was a tendency to treat admitted aliens more and
more on the same footing and citizens' political rights and
duties, of course, excepted......... But this is no longer the
case......... 1n practically all countries the restrictions are
now, in a period of economic nationalism, much more severe.’”

I

According to Briggs: “Although it is impossible to
define with precision the scope and permissible limitations of
all the rights—civil, economic, public and private enjoyed by
aliens, 1t 18 important to note that the sufficiency of national
legiclation and practice on the point of international law is
always subject to the test of the international minimum
standard of treatment as determined by diplomatic practice
and the jurisprudence of international tribunals.”3

[t has been held in the decided cases and by text-book
writers that aside from fundamental rights of life and liberty,
the alien must be granted certain rights pertaining to his legal
personality (e, ¢. rights of contract, acquisition of personal

1 Hackworth: Digest of International Law, Vol. 111, p. 618.
3

2 Oppenheim, L : International Law, Vol, L

ks

a ily ri rig access to courts
property marriage and family 1ghts) ights of access \

J 2 i & < i f ’

and to judicial protection for his person and property.

State Practice

i 0y 1 ember
Aliens are normally permitted to enjoy In the M;mt‘nﬂ

T 1 essentl

Countries of the Commuittee personal freedoms 'and essentia
aality with the nationals. Th/vrb.

ivil rights erms of eq
civil rights on terms 1 Wogs

are safeguards agdainst theifr ”arlblt'?argora;?fgest.proir;edmgs i
rre sither by means of &Habras 2 s
thvasitr;in;l?n Burr}ua, Ceylon and Indi'n,' or thoxlg,ill pe?:;m;sf
to the judicial or executive authorities as 1n ’le b’czc}ions
Indonesia or by means of the L?’rocedure kno\\tn aIs. o} ];d i
against provisional detainment” as prevalent 1n 'mq.. a i
Ij.A.R._. aliens could release themselve.s Jfrom 1mpu‘sc? ; he
An alien could have free access to their L"nyl courIts dnso &
is absolutely {ree to choose any counsel be h‘cc".s, o 81 cat(; .
denial of justice in the U.A.R. even a judge 1s liable

cried for it as a criminal offence,.

As regards the right of speech and religion, plracf?f_e
among thcsé countries varies. In Burma,.Cey;lon‘ I%mqo)n;sclg
and Japan, they are entitled to as ml:lch freedom c; ;16:5057
and relision as their respactive nationas. In Irgq, they eny
; s executive authorities

these rights subject to the discretion of th : gy s
in this resard. While the aliens are permitted %n the }. ﬂ;
to enjoy freedom of speech in equ’al' measure \:.71)t 1tide£
nationals, in regard to freedom of religion, tllley afu ent i
to national standard of treatment only alqng with the ga,tléii
minorities, subject to the condition that it do.es x?ot a: \Clstzy
affect the public order and general morality 1n tl}e coun ){,1.
Thoush the Constitution of India guarantees to aher;s as W;O:
frecdgm of conscience, their freed(_)m of speec?ldls ,uﬁ
safeguarded. In none of these cogn'tl"les aliens could wit
impunity indulge in subversive activities. .

As a rule aliens are not entitled to t’he’mght of suffr?gi
in these countries. As regards alien's employmen

1 Mackenzie, Norman : ] ] il
Cf‘mixtrics . An International Survey of Law and Frac
Immigration, Naturalization T“ De
Rishes & [Disabilities (Oxtord, 1937},

1 i v Cases Y(:aition
AHHU'IL I_-)I\‘(_"t ﬂnd R’.’. Horts QE PUL‘IXC II)tﬁ‘fnﬂtl 3“31 AV es,
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Borchard, Edwin M. : The Diplomatic Protection of C
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oppor.tunities, in Ceylon, India and Japan no exclusion is
pract?sad, but in Burma, Indonesia and Iraq, he is excludéd from
certain professions, While Burma and Iraq employ aliens
only to 'tempomry posts, Japan favours foreisn experts for
sho1"t peFlods. Foreigners are permitted to entc‘er government
service in Ceylon, India and Indonesia but in Burma and Ira
this is possible only in respect of temporary posts, as permac—1
nent Posts are normally reserved for their nat,ionals As
between aliens, no discrimination is practised in all cour'itries

except iH CeyIOn The U A R 1 : : =
- : s AR cla
in this regard. ims absolute discretion

_ As regards the standard of treatment accorded to aliens
while Burma, India and Indonesia are in favour of the nationai
standard, Iraq is in favour of adding qualifications to the
same. While Japan would like to conform to the requirements
1mpos'ed by international law on Human Rights, Ceylon favours
Fhe I'me t}}at the State must be free to impose restrictions at
its discretion in the interests of vital national interests
Though the U. A.R. is in sympathy with the nationai
stand.ard Qf treatment, in its view the State must also be free to
practise discrimination against aliens, if it becomes necessar
in the interests of public order and morality of the Statey
Further, so long as his basic rights are ensured, in the Viev&;

of the U. A, R, th i
kot - A K., the alien must not grumble agail i
discrimination, : B

It' may be observed that in the Roberts Claim (1926) the
International Claims Commission held that equality of
treatment of a foreigner as compared with nationals is not
:tnﬂotii:\fh,d Theﬂ adequacy of thcf, appligation of the national

andard must be measured in the light of the minimum
standard of international law. Tt said that facts with respect
to equality of treatmoant of aliens and nationals may be
important in determining the merits of a complaint of maltreat-
111?112 of an a'lien. But such equality is not the ultimate test
ti)ntt t'le propriety Of. the acts ‘of the authorities in the light of

1e1|1?atlozml_ law. That test is, broadly speaking, whether aliens
:irgntle;r:ii m accor.dance with ord.inary standards of civiliza-
. Ui view, an cases of this kind compliance with
tnternational law makes it necessary for a State to “accord t
?[]QHS broader and more liberal treatment than it accords to
Its own citizens under its municipal law.”! Further, it ma;3

1 2, United Nations Reports of Interna-txonal Asbitral Awards pp77 &S_OW
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be noted that the Permanent Court of Arbitration held in the
case of the North Atlantic Coast Fisheries in 1910, the French
Claims against Peruin 1921 and the Norwegian Shipowners’
Claims in 1922, that municipal law which is contrary to inter-
national law connot be pleaded before an international tribunal
as an excuse for the non-fulfilment by a State of its obligations
under international law. Thz Permanent Court of Inter-
national Justice also has affirmed this rule. In its view, a
State is estopped from pleading before the Court that the
non-fulfilment of its international obligations or the violation
of an international treaty is due to its constitution, or acts of
omission on the part of its legislative, judicial and administra-
tive organsor any self governing body under its control!
Furthermore, it has been maintained both by the Permanent
Court of International Justice and its successor the international
Court of Justice that municipal law cannot prevail either over
the obligations of ‘State under international customary law,
including the minimum standard of internationallaw or over
its obligations under international treaty law.? A violation of

1 Mivrommatis Jerusalem Concessions Case (Judgment on merits) decided
by the Permanent Court of International Justice in 1925, S:ries A, pp.
42-43,

The Lotus case (judgment decided by the Permanent Court of Inter-
national Justice in 1927, Series A, p 24.

Chorzow Factory Case (Claims for Indemnity-judgment on jurisdiction
decided by the Permanent Court of International Justice in 1927, Series
A, p. 33.

Advisory Opinion delivered by the Permanent Court of International
Justice in the Case of Danzig Railway Officials (19:8), Series B, p 26.
The Case of Free Zones cf Upper Savoy and the District of Gex (Second
Phase Order), decided by the Permanent Court of International Justice
in 1930, Seties A, p. 12.

Judgments, Orders and Advisory Opinions of the Permanent Court of
Internaticnal Justice in the cases of Treatment of Polish Naticnals in
Danzing, Advisory Opinion (1932). Series A, B, p. 24

And Free Zones of Upper Savoy and the District of Gex (Judgment
1932) Series, A, B, p. 167

2 The Case of German Interests in Polish Upper Silesia (judgment on
merits). decided by the Permanent Court of International Justice in
1926, Series A, pp. 21-24, 42, & 46.

The Case of Chorzow Factory (Claims for Indemnity-Judgment on
Jurisdiction), decided by the Permanent Court of International Justice in
1927, Series A, p. 27.

In the Advisory Opinion on German Settlers in Pnland, delivered by
the Permanent Courr of International Justice in 1923, Seiries B pp 25
& 36~37 : In the Advisory Opinion on the Greco-Bulgarian Ccmmu-
nities, delivered by the Permanent Court of International Justice
in 1930, Series B, p. 32,

Reports of Judgments of the International Court of Justice 1949, p. 180 :
;{gpg(rtsr)ot]udgmcnts of the International Court of Justice, 1953, pp.

2& 1—5-
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international law does not cease to be so because State applies
the same treatment to its own subjects also.! It may be added
that in the Chevreau Claim case decided in 1931 between France
and the United Kingdom, failure by the United Kingdom to
respect human dignity of the alien was considered as not in
kecyfinp; with State’s duty wunder international law. The
Arbitratar held that although there was probable cause for the
arrest of M. Chevereau by the British forces in Persia, his
detention and subsequent deportation to India and Egypt took
place under circumstances which justify a claim in international
law.® The principles involved in the case of Chevreau Claim
which among others, have bee applied by different inter-
national Commissions may be briefly stated as follows:

(i) The arbitrary arrest, detention or deportation of
a foreigner may give rise to a claim in international law.
But the claim is not justified, if these measures were taken
in good faith and upon reasonable suspicion, especially if a
zone of military operations is involved.

(2) In cases of arrest, suspicions must be verified by a
gserious inguiry, and the arresred person should be given an
opportunity to defend himself against the suspicions directed
against him, and particulatly to communicate with the consul
of his country, if he requests it. If there is no inquiry, or
if it 1s unnecessarily delayed, or, in general, if the Jetention
is unnecessarily prolonged, there is ground for a claim.

(3) The detained person must be treated in a manner

ting his station, and which conforms to the standard

habitually practised among civilized nations. If this rule is
not obszrved, there is ground for a claim,

Broadly speaking, a State may exercise control over
the religious training and worship of the inhabitants within
. P e S - I i

border  States having an established religion or church,

1se of German Interests in Polish Upper Selesia (Judgruent on
Ly s). decided va Permanent Court of Justice in 1926, Series A, 7 b, 32
[he case at Perer Pazmany University (Judgment) decided by the Perma-
nent Court of International Justice in 1933, Series AlB, 61, p. 243

[ J.z,l_r_‘;.z Nations, Reports of luternational Arbitral Awards, pp. 1113
7/ American Journal of Internactional Law, (1933).

5yl gz 5 ¢ s

r. Bus Jum.m. L|_. 5. Secretary of States to the Rev. Raird. October a2y
£ 1 Moore |. B. : Digest of [nternational Law Vol, IT, 171 - Mr Fish,
5 .‘s_\-‘;'.-‘”.“r_..'iry‘r_:f State to Mr Delaplaine, Charge d' Atfairs at Vienne,
une < 150, Moore, J. B. Digest of International Law Vol II, 172,
Continued on next pags.
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generally accord to resident aliens, who may dissent from
its doctrines, a large measure of religious freedom. [t is not
uncommon amaong States to secure freedom of conscience and
worship for their nationals in other lands, by means of
treaties, if the local laws do not provide for the same. A State
may forbid the teachings or practices of aliens, in so far as
they are considered to be contrary to public morals, or
subversive of its political institutions ; and it may also deter-
mine for itself whether the religious activities of aliens,
are of such a character. In 1935, the U. S. Department of
State declared that “while we are naturally solicitious of the
right of American citizens to give expression in a proper
manner to their religious beliefs wherever they may be, we of
course can no more insist upon a privilege in thiz respect,
if contrary to local law then we can insist gpon their right to
practise a prefession, or to carry on a business that is
declared by that law to be contrary to the policy of the
State.!

Recent treaty practice among States are indicative of
this. Thus the bilateral treaty between the U. S. and Germany
of December 8, 1923, acknowledged the privilege of freedom
of worship of nationals of the Contracting Parties, in their
respective territories, “provided their teachings or practices
are not contrary to public morals.”™ Similar provisions are
found in the Treaty of Friendship, Commerce and Consular
Rights, between the United States of America and Norway of
june 5, 1928 and the Treaty between the United States of
America and Poland of June 15, 1931.* Further, Article 4 of
Convention between the United States of America and
Great Britain and Iraq of January 9, 1930, gives expression to
the same right of the territorial severeign.®

The United States is inclined to the view that its
citizens abroad must be allowed the enjoyment of the same

Mr, Evorts, U. S. Secretary of State to Mr. Kasson, Minister to
Austria-Hungary, May 19, 1879 : Moore, J. B : Digest of Ilnternetional
Law, Vol 11, 174.

Mr. Blaine, U. S. Secretary of States, te Hicks, Minister of Peru,
December 5, 1890, Mocre. J. B.: Digest ot Internaticnal Law, Vol
11, 178.

Hackworth, G.H. : Digest of Internativnal Law, Vol. 111 p. 647,

U. S. Treaty, Vol. 1V, 4191-4193.

U. 8. Treaty, Vol, 1V, 4527-4529,

1bid., 4572-4574.

Ibid., 4335-4337.
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privileges of religious freedom as are accorded to the nationals
of other States.! The U. S, States practice points to the fact
that inspite of her deep interest in religious freedom, it
normally does not intervene on behalf of its naticnals in
foreign lands except in cases, where the religious persecution
is concerned to be directly injurious to rights of the nation
or of its nationals.?

The Treaty of Friendship, Commerce and Navigation,
between the United States and the Italian Republic signed in
Rome on February 2, 1948, secures the permission for the
nationals of the either Contracting Party, to exercise liberty
of conscience and freedom of worship. Further this treaty
permits the nationals of the parties the right to bury their
dead, within the respective territories, according to their
religious customs in suitable and convenient places.

Under the laws of Burma, Ceylon, India, Indonesia,
Japan and U. A.R., the foreigners enjoy equal degree of
freedom of religion as are exercisable by their own nationals.
Aliens in Iraq enjoy this freedom, which as in the case of the
freedom of speech, is subject to the discretion of the executive
authorities of Iraq. In the U, A, R. the freedom of religion
of the foreigner is subject to the interests of public order or
general morality of the State.

As regards the rights of an alien to practise any
profession, Mr. Wilson, the United States Assistant Secretary
of State observed in 1937, “the Congress of the United States
has deemed it necessary to limit the right of aliens to parti-
cipate in certain professions and industries, especially those
related to the merchant marine and public communications.’™
Such action is not believed to have been violative of any
requirements under international law. The United States
has acknowledged the propriety of the application of this
principle with respect to Americans seeking to practise a
learned profession in a foreign State, provided of course, the
public regulations were applied impartially to American
residents, and that there were no discrimination favourable
to those of other alien nationalities. Thus in 1933, the United

1 Mr. Root, U. S Secretary of State to Mr. Lieshman, Minister to Turkey,
December 14, 1905, U, S. Foreign Relation, 1906 11, 1377,

2 Moore, J. B, : A Digest of International Law Vol. VI, pp. 362-365.
3 Moore, J. B. : A Digest of International Law, Vol. IV, p. 13,
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State Department of State declared that it recognized the
right of the several Mexican States to prescribe rules and
regulations relating to the practice of medicine, so long as
they did not discriminate against American citizen as such,
In America, the practice of a particular profession, such as
that of law is possible only by those who owe allegiance to the
State. Thus, admission to the legal profession in several
States of the United States, or of the territorial possessions
thereof, is becoming conditional upon certain things, i. e. the
possession by the applicant of American nationality. It is
said that there is a tendency, moreover, to establish similar
prerequisites for eligibility for the practice of certain other
professions as well. For example, in the State of New Yok,
the issuance of a certificate of certified public accountant
requires that the applicant therefor must be a citizen of the
U.S. or a person who has declared his inteation of becoming
such citizen.! Thus a State may lay down the conditions
under which learned professions may be practised within its
borders and in the course of so doing it may confine the
privilege of practice to individuals who are its own nationals.
The United States has not infrequently undertaken by treaties
to accord the nationals of other States residing in its territories
the same measure of protection for their persons and property,
and the same rights and privileges for their commerce and
navigation, as are possessed by the “natives’.

The United States concluded in the inter-war period
a series of commercial treaties, These treaties set out in
great detail the privileges concerning occupations that were
made available to the nationals of each of the contracting
States permitted to enter the territories of the other.?

As regards political rights, the final Act of the Meeting
of the Foreign Ministers of the American Republics of July
1940 declared, that the genérally recognized principles of the
exglusions of foreigners from the enjoyment and exercise of
strictly political rights implies the prohibition for foreigners
to engage in political activities within the territory of the
State, in which they reside.

It may, however, be noted that the Uruguayan
(;Qnstltutlon of 1934 contains a provision, which is normally

1 Chill’s Consolidated Laws of N;zx-v York, ?:nd 5.- Chicago 1930, p. 736.
2 Hackworth : Digest of International Law, Vol, I1I, p. 618.
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unusual that the citizenship is not a prerequisite of suffrage
and that all persons who have lived in Uruguay for 15 years
shall have the right of suffrage.

State practice reveals that several States in modern
times have come to concede to aliens substantially the same
privileges, as distinct from political rights which are enjoyed
only by citizens of the State. Article 5 of the Inter-American
Convention on the Status of Aliens, signed at Havana on
February 20, 1928, declares that “States should extend to
foreigners, domiciled or in transit through their territory all
individual guarantees extended to their own nationals, and the
enjoyment of essential civil rights without detriment...... d

Since 1948, the United Kingdom has entered into a
number of bilateral Social Security Agreements with France,
Luxembourg, Sweden, Germany aud Israel, securing on a
reciprocal basis to the nationals of either Party benefits under
the Social Security legislation of the other party.! She
concluded in 1954 a more restricted convention on social
insurance with Switzerland.? In 1957 the United Kingdom
entered. into a convention on “Social Insurance” with Italy ;
and one on “Unemployment Insurance” with Germany. She
signed a convention on beghalf of Northern Ireland with
Denmark in 1957 regarding the reciprocal payment of compen-
sation in respect of “Industrial Injuries”.?

A Convention dealing with the treatment of person
and property of nationals of members of the Council of Europe
was signed in 1955 under the auspices of the Council of
Europe. The fifth chapter of the Convention, provides for
“Individual Rights” of the aliens. This chapter grants the
nationals of the other Contracting Parties, who have been
locally resident for at least five years, the right to participate,
where appropriate, in non-political elections, e.g., those held
by Trade Associations, In addition, the nationals of the
Parties are to be permitted to act as arbitrators, if the parties
to a dispute so wish., Further, “in so far as access to education
1s under State control”, nationals of the Parties are to be
treated on an equal footing with local nationals.

1 U K. Treaty Series No. 19 (1949) Cmd. 7631 ; Ibid No, 17 (1935) Cmd.
9409, loid No 46 (1957), Cmd. 192; Ibid No. 3 (1957), Cmd. 78 : 1bid No.
1 (1957), Cmd. 199; 1bid No. 1 (1937), Cmd, 112.

Ibid Mo. 36(1954), Cmd 9152,

ibid No. 1(1957), Cmd. 77 : 1bid No. 2(1957), Cmd. 11 : Ibid No, 13(1957),

Cmd. 76.

o

W

121
Right to Property
Article 9

(1) A State shall provide due protection to aliens in
respect of their rights to property in its territory.

(2) Vested property rights of aliens which are duly
acquired in accordance with the municipal laws shall be
respected.

(3) A State shall, however be, at liberty to acquire or
nationalise foreign owned property for a public purpose upon
payment of due compensation,

(4) A State shall not discriminate between a national
and an alien in the matter of expropriation of property or
on the question of payment of compensation.

.Commentary @

States enjoy exclusive right to regulate matters
pertaining to the ownership of property of every kind which
are situated within their territories. It is an established
principle of international law that every State has the right
to regulate the condition upon which property within its
territory, whether real or personal, shall be held or trans-
mitted.! A State may be unwilling to permit the succession
to and retention of title of immovable property within its
borders by persons other than its own national, or by aliens
who are non-residents. No rule of international law prescribes
a different course, it is said describing qualified duty of State
to respect the property of aliens, Oppenheim says: “The Law
of most States permits far-reaching interference with private
property in connexion with taxation, measures of police,
public health, and the administration of public utilities.........
fundamental changes in the political system and economic
structure of the State far-reaching social reforms entail inter-
ference, on a large scale, with private property.” As regards
the evolution of property rights among the European States,
Wheaton says : “The municipal laws of all European countries
formerly prohibited aliens from holding real property within
the territory of the State. During the prevalence of the
feudal system, the acquisition of property in land involved

1 Mr. Gresham, U. S. Secretary of State, to Mr. Huxton, Dec. 20, 1893
Moore: Digest of International Law, Vol II, 33.
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the notion of allegiance to the prince within whose dominions
it lay, which might be inconsistent with that which the
proprietor owed to his native sovereign. It was also during
the same rude ages that the jus albinagii or droit d’ aubaine was
established, by which all the property of a deceased foreigner
(movable and immovable) was confiscated to the use of the
State, to the exclusion of his heirs, whether claiming ab
tnlestato, or under a will of the decedent. In the progress
of civilization, this barbarous and inhospitable usage has
been, by degrees, almost entirely abolished. This improvement
has been accomplished either by municipal regulations, or by
intermational compacts founded upon the basis of reciprocity.
Previous to the French Revolution of 1789, the droit d’aubaine
had been either abolished or modified by treaties between
France and other States, and it was entirely abrogated by a
decree of the Constituent Assembly in 1791 with respect to
all nations without exception and without regard to reci-
procity, This gratuitous concession was retracted and the
subject placed on its original footing of reciprocity by the
Code Napoleon, in 1803 ; but this part of the Civil Code was
again repealed by the Ordinance of the 14th July, 1819,
admitting foreigners to the right of possessing both real and
personal property in France and of taking by succession
ab intesiato, or by will, in the same manner with native
subjects.

“The analogous usage of the droit de de’traction, or droit
de ( jus detractus ) by which a tax was levied upon the removal
from one State to another of property acquired by succession
or testamentary disposition, has also been reciprocally
abolished in most civilized countries”.!

As regards the principle of vested rights or acquired
rights in the State practice at the present time, Dr. G.
Schwarzenberger observes: ‘It would be mistaken to assume
that these structural changes meant the end of the minimum
standard of international law for the protection of private
property abroad. Most of the written constitutions in the post
War period attest at least to the lip-service that States still
paid to the principle of the sanctity of private property. Even
the Soviet Union had to work her passage home into the
nexus of international trade by accepting in a series of treaties

1 ‘Wheaton : Elements of International Law, 8th ed. by Dana, 138-39.
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stringent and orthodox formulations of the rights of new
investors in that country...The World Court made it clear
beyond doubt that once the international standard had been
violated, it was irrelevant if the State concerned applied the
the same treatment to its own nationals. Non-discrimination

was not to be regarded as a justification for the breach of the
minimum standard of international law.

Nevertheless, the growing recognition of the need for
a vast increase in the State activities and for extensive State
control of economic life and of the overriding right of States to
limit the freedom of nationals and foreigners alike by means
of unilateral exchange regulations indicated a profound change
in outlook. It found vivid expression in inconclusive debates
on this subject in the League of Nations, in the divisions of
expert opinion on the legality of the Rumanian land reform
and in the deadlock between the United Kingdom and the
United States on the one hand and Mexico on the other,
over the nationalization of the British-and-U.S. owned
Mexican oil companies. The position then taken by both
Anglo-Saxon powers may be summed up in the words of one
of the notes of the United Kingdom Government to that of
Mexico : “His Majesty’'s Government in the United Kingdom
do not question the general right of a Government to
expropriate in the public interest and on payment of adequate
compensation, but this principle does not serve to justify
expropriations essentially arbitrary in character.” A defeatist
tendency became noticeable to accept as inevitable a
relaxation of absolute into relative standards and to exchange
the traditional standards in favour of those of national or
equitable treatment.”

In Burma, Ceylon, India and Indonesia, aliens are
permitted to hold and inherit real property. On the basis of
reciprocity, Japan allows foreign ownership of real property.
Iraq imposes restrictions on alien ownership of agricultural
land, In the U. A.R. under the Land Reform Law no
foreigner can own agricultural land more than 200 acres
per head. This restriction does not apply to buildings and
properties of like nature. Succession to or inheritance of real
property by foreigners is permitted proviled the ceiling of 200
acres per head is not exceeded. In the Syrian Region of the
U.A.R., no alien could acquire buildings without the
permission of the authorities. Further, no foreigner can acquire
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agricultural lands unless they devolve on him by way of
inheritance.

: While under the laws of Burma, Japan and the U, A. R.
aliens could not be the sole or part owners of ships which saii
under their national flags: in Ceylon, India and Indonesia,
there are no such restrictions. On the basis of reciprocity

ahgns n Ir'aq are permitted to be sole or part owners of ships
registered in Iraq.

Expropriation of foreign owned property for public
purposes 1s permissible only against compensation under the
laws of the countries in the Committee, InIraq any criminal’s
property, including that of an alien, could be confiscated
without any discrimination between nationals and aliens.

The European Convention on Establishment signed in
1955 by the members of the Council of Europe regulates the
treatment of person and property of their nationals in the
territory of other parties. Chapter II, on “Exercise of Private
Rights”, establishes the basic principle of “national treatment”
for nationals of one party in the territory of another “in
respect of the possession and exercise of private rights”, This
pri{lciple 1s qualified by permitting the parties to maintain such
hrmtatigns as already exist in their law on the right of ‘aliens
to acquire or own certain classes of property. However, new
restrictions may not be introduced wunless dictated by
“imperative reasons of an economic or social character or in
order to prevent monopolisation of the vital resources of the
country.” This determination of the existence of these reasons
is again a matter within the discretion of each party.
Chapter ITI entitled “Judicial and Adminstrative Guarantees”
assures to nationals of each party in the territory of
another “full legal and judicial protection of their person
and property and of their rights and interests,” They are
entitled to obtain free legal assistance under the same
conditions as local nationals ; and they are not to be obliged
to provide security for costs in legal proceedings simply because
they are aliens.?

1 Miscellaneous No. 1 (1957), Cmd. 41. The I ati s atl
Bawe Shanniete: T, . e International & Comparative
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Taxation of Aliens and Their Liability for Forced Loans Etc.

Article 10

(1) An alien resident in a State shall be liable in the
same manner as the nationals of that State to payment of taxes
on his income and property.

(2) Likewise a resident alien shall be liable to pay
Inheritance Taxes and Death Duties in the same manner as
nationals of the country.

(3) A State shall not, however, levy any discriminatory
taxes or forced loans on resident aliens.

Commentary

In the absence of. a treaty providing to the contrary, an
alien is liable equally with the national of a State for taxation
and public charges and generally no contention to the contrary
appears to have been made by States, It is held by writers
of renown that if an individual goes to a State, lives therein
and reaps the benefits of the governmental machinery of that
State, he should be called on to pay the same share of the
expenses of running that organization as other persons who
are within the State.!

Further, as a rule a State has the power to impose taxes
upon property within its jurisdiction, whether belonging to
its own nationals or not. All immovable and movable
property within the territory of a State, regardless of the
residence or nationality of the owner, is normally subject to
taxation. Hyde holds the view that no principle of inter-
national law forbids the territorial severeign to impose, in
some instances, a heavier burden upon the interests of such
individuals than is placed upon those of its own nationals.
Where the person or the property in question is a proper
subject of taxation, the species of tax and the amount to be
collected falls within the domestic jurisdiction of a State.
Foreigners who have chosen to take up their residence, to
purchase property or to carry on business in a foreign State,
thereby place themselves under the jurisdiction of the laws of
that country, and they may be required to contribute or bear
their fair share of the general public burdens, which are

1 TFoulke, Roland : A Treatise on International Law. Vol. I, p, 24,
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properly imposed upon them and other members of the
community alike. As a general proposition, the right to tax
includes the power to determine the amount of the tax to be
levied, and the objects for which that amount shall be
expended. These are Powers incident to sovereignty, the
exercise of which, unless abused, cannot in general be
made the subject of diplomatic remonstrance. Oppenheim
says that a State has wider powers over resident aliens than
those aliens who are merely travelling about the country or

stay only temporarily on the territory, in regard to the payment
of rates and taxes.!

Leading English and American decisions have also
affirmed the right of States at international law to tax

property physically within their jurisdiction belonging to non-
resident aliens.?

Aliens in Burma, Ceylon, Iraq, Japan and the U, A.R.
are not subjected to payment of any contributions or forced
loans. All the countries of the Committee extend to the
foreign national standard of treatment in respect of taxation,

including rates payable for public utility services and
estate duty.

Mr. Cadwalader, United States Assistant Secretary of
State, stated in 1875 : “The levying of a tax, however, by a
foreign Government upon property within its jurisdiction
whether belonging to American citizens or not, is not a
reason for the interposition of this Government when the
tax is in other respects properly imposed.” Mr. Hamilton Fish
stated in 1874 on the general subject of the taxation of
American citizens abroad. According to him as long as a
tax is uniform in its operation, and can fairly be considered
a tax and not a confiscation or unfair imposition, no successful
representation can be made to 3 foreign Government on behalf
of the parties complaining and that complaints of excessive
taxation and more properly questions for submission to local
courts. Mr, Hamilton Fish in his despatch to Mr. Cushing,
U. S. Minister to Spain on January 12, 1876 observed in the
following terms: *'A State may without violating any
requirement of international law, tax persons as such who,

1 Oppenheim ; International Law, Vol. I, 8th ed. p. €80,

2 Winans D, Attorney General (1910) A, C. 27 ; Burnet V, Brooks (1933)
288 U. 8. 378. Peterson T. Lowa 245 U.S, 170-174,
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.sardless of their nationality, have by reason Qf the closefess

nfb their connection with its territory established such a
5 lationship with it as to justify the inference that they are
Ire

residents thereof.”

In the matter of taxation, the_ existing State practice in
so far as it is manifested by conventional arrangements tend'tt:}(z
I:nlace foreign nationals generglly upon an equal fofotgng .1w126
nationals. For instance, Article 7 of the Treaty of Apri d
,]857 between the U. S. A. and Denmark (8 Stat. 340)., renewe
in 1857 (II Stat.719), reading as follows: The _Umt};e'd States
and His Danish Majesty mutually agreg, that rho blgl eri (zlr
other duties, charges, or taxes of any kind, sha e levied,
in the territories or dominions of either party, upon ?in}(;
personal property, money or effects, of their respech vir
citizens or subjects, on the'removal oi.? the same fr}:)m' ;ii
territories or dominions reciprocally, either L.lpc})lnt e in }eal;
tence of such property, money, or effects or‘otherwise, t:}l1 >
are, or shall be payable in each State, upon the same, i 1e
removed by a citizen or subject of such Stfite respectlve.\zi
Under Art. 1 of the treaty between the. United stites};nh
Germany of December 8, 1923 : “Th_e nationals of eit 1er11 1glc
Contracting party within the territor1e§ of the other shall no
be subjected to the payment of any internal charges ‘czlrtt;.ax‘is
other or higher than those that are exacted of' and paid by 1;
nationals.” Several treaties betwee_n the Ur.ntFed States,’(;a.n
several other countries contain similar provisions provfl 1Eg
for national standard of treatment to the nationals of the
contracting parties in the territories of the other.

Aliens, Liability for Compulsory l.’olice, Fire
Brigade and Military Service

Article 11

(1) Aliens may not be obliged to perform police, ﬁre;
protection or military duty for the protectlﬁon of the placefo
their residence against natural catastrophies, or dangers of a
similar character.

(2) Aliens may not be compelled to enlist them-
selves in the armed forces of the State. .

(8) Aliens, however, may if permitted voluntarily
enlist in police, fire-brigade or military services under the same
conditions as nationals,
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Commentary

CompzllAe(écotrjlstﬁvzoi Lord 'I\./IcNair, aliens can lawfully be
i o n aurlnhary for.ces such as militia parties,
e ban ‘ civil guards.’ But aliens are not capable as a
cout;tr(; is “l,l})l'c?hrpoﬁated nto .the military service of the
Rl 1; t eg are remdgnt for the time being, but
ey St;te (ffvrzli;t:n;eVOl’;Etarlly exlﬂist in the armed forces
' , 3 ey are, j
for service in the militia or loczl poli)fewi‘c;err‘n?il:‘izicxs tsoosiaalll

Order, 110 lded tbe D
: ut 1
) Vv ( V' S Oll(e duty and not DOIICICal in

Tit i : .

o hrilm\;el? of 1Ph.llhlmorfe, if a foreigner is required to
exclusively for strictly civil ici

' and municipal

ur :

purposes of protecting property from depredation, it is not

unrea i 1
Ireasonable or contrary to international comity. Butif the

1 ; P
S It is not permissible to enrol aliens, except with
'L consent, in a force to b 1
o : e use v i
B i d for ordinary national
o =
i (.’rd Aliens _may be compelled to help to maintain
er, provided that the action required of them does

e, as distinguished from political

GRET
i e‘(t;}-fn Ilnay be compelled to defend the country
ag 3 al enemy when the exist 1
83 ' _ _ stence of social order
the population itself ig threatened, when in the other

words, a S it 1
’ ; btate’o.r'part of it is threatened by an invasion
ravages of uncivilized nations''? =

Ac i i
G fc-ordmg to Hyde there seems to be no objection to the
~1on trom a neutral national of various civic duti f
quas1-rn1ht_aty character such as service in a tem T
guard which all residents are by law required té jz(i);a"ry g
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State Practice

In the countries participating in the Committee,
foreigners are not liable to serve in police, fire-brigade or
military services in times of national catastrophies or danger
not resulting from war, but in Burma, Ceylon and the U. A. R,
they can volunteer for such services. Also in time of war,
they are not expected to render military service in these
countries. In Egypt, they could volunteer for such service
for which they will be remunerated.

As regards the practice of United States in this regard,
Hamilton Fish, the U. S, Secretary of State, expressed the
following views: “I do not perceive any good reason why
a government (in the absence of treaty stipulations) may
not require from domiciled foreigners the discharge of such
civic duties as service upon juries, in the erdinary municipal
arrangements for the prevention and extinguishment of fires,
and other duties of like character.”* The same view was given
expression to by the British Law Officers in 1876. They
stated that British subjects resident in and under the protection
of the laws of a foreign country are, unless under treaty
exemptions, liable to military service and other burdens
imposed upon the inhabitants in consequence of war. The
principle upon which they form this opinion 1is that, where a
man chooses to live for his own advantage, he must with
the benefit take the burdens to which the natural subjects
of the State are liable, whether those burdens take the shape
of taxes, loans, personal service, or the requisition of any
part of his property for military operations entered into by
the country.

The State practice of several other countries also points
out that aliens can be lawfully compelled to serve in case
of need, under the same conditions as nationals, in the police
force, fire-brigade, national civic guards and other domestic
forces of similar character.

1 Mc Nair, Lord
2 Annual Digestand s of i
45, pp 211535, nd Reports of Public International Law Cases, 1943

Inte i ey
ernational Law Opinjons (1956) Vol, IL p. 115 1 Moore, J.B. ¢ A Digest of International Law, Vol. 1V pp.58-59;
: Mr. Fish, Sectary, of State to Mr. Wing, April 6, 1871, Ms. Inst.
Ecuador, I, 263, Mr. Fish, Secertary of State, to Mr. Mariscal, April
1, 1876, to Mexican Leg. VIIIL 51.
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Right of Protection by the Home State of the Alien
Article 12

(1) A State shall be deemed to be under a legal duty
to afford foreign nationals within its domain means of redress
for any injuries suffered by them which shall not be less
adequate than the mean of redress available to its nationals,

(@) A State shall not normall
damages or compens
suffered by its nation

y become liable to pay
ation to another State, for any injuries
als in the former State, unless and until

all the local remedies available to the injured alien have been
exhausted.

(3) The right of protection belonging to the home
State of an alien in another State shall be exercised through
diplomatic channels and only after the local remedies have
been exhausted and found inadequate or unsatisfactory,

(4) Since the naturalized aliens are the nationals
of the new State concerned, the ex-home State of
naturalized aliens, shall have no right of pr
nationalized aliens in the State of adoption,

such
otection over such

International Responsiblity of States Concerning
Treatment of Aliens
Article 13

(1) A State shall be responsible if any injury to a
foreign national results from the wrongful act,
negligence of one of its superior authorities,

of the office or function of such authority,
omission

omission or
within the scope

provided such act,
or negligence amounts to a breach &f an inter-
national duty on the part of the State,

(2) A State shall be responsible for an injury to an
alien resulting from the wrongful act, omission or negligence
of one of its subordinate officials or employees in the discharge
of his official tunctions, if justice is denied to the aggrieved
alien or if, having failed to provide adequate redress to the

injured alien, the State has neglected to reprimand the
official or employees concerned. '

(3 (a) A State shall be responsible, if an injury to the
life, person or property of an alien results from its failure
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to exercise due deligence to prevent the wrong‘fnilll acth'o}r1
omission of a private individual or if the State wit 1m wd Ii
the injury occurred has unlawfully refused or neglected to
afford proper judicial redress.

(b) The same rule shall apply in cases where an i'n]ury
is sustained by an alien through the wrongful act or omission of
.'m official acting outside the scope of his office or function.

(4) A State shall be responsible even if an in,JU.rY to
an alien is attributable to one of its political sub-divisions,
regardless of the extent to which the Central G0ver.m.n'ent
achcording to its constitution, has control over the sub-division
concerned.

Commentary

Although aliens come under the 'jurisdigtion 'of the
State of residence, nevertheless they continue to remain under
the protection of their home State. It is a well knowr:
customary rule of international law Wl?ereby. every StaFL
has the inherent right of protection over 1ts' nationals within
the borders of the State. An alien, provided he possesses
some nationality, must be afforded proteFtion for }.us .persor;
and property. The home State of the alien has, by its right o
protection a claim upon such State as allows him to ent}fr
its territory that such protection shall be a'fforded, an.d the
host State as observed elsewhere cannot rightly maintain
that it does not provide any protection whatev?r even to
its own citizens. Under international law, there’ls no dufty
incumbent upon a State to exercise its protection over its
nationals in other States. Hence, the matter is left to the
discretion of every State and no citizen abroad has 'by
international law a right to claim or demand protestlon
from his own State. Therefore Borchard says t.hat, The
Government is the sole judge of what claims it will enforce
and of the manner, time, means and the extent of enforcement.
it may refuse to present a claim at all. Afte'r \ espousa}l
of a claim the government may abandon it, subn}lt it to arbi-
tration or make any other disposition thereof which it deem
expedient in the public interest, e.g. the g0vgrnment may
compromise it, or release it, without compeps:?’tllon or for a
consideration of benefit to the general public.”! Though for

1. Borchard : Diplomatic Protection of Citizens Abroad (1915) p. 366,
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politif:al reasons sometimes States may not be inclined to
exercise their right of protection over their nationals in
other Stntes, still every State legitimately can exercise
FhlS‘ right when one of its nationals suffers injury abroad
in h;s berson or property, either by the State itself on whose
territory such person or property is for the time being
or by the' officials or nationals of such State. As regards:
thg State's right of protection over its nationals abroad
Ehhu Root remarked :  “As  between countries whic};
m.am'tam effective government for the maintenance of order
w1tbm their territories, the protection of one country for its
nationals in foreign territory can be exercised only by calling
upon the government of the other country for the perfori
mance 9f %ts international duty, and the measure of one
coluntrys International obligation is the measure of the
oFlle?,r country’s right, The rule of obligation is perfectly
d1s§1nct and settled. FEach country is bound to give to the
nationals of another country in its territory the benefit of
the same laws, the same administration, the same protection
md the same redress for Injury which it gives to its own
c1t1;ens and neither more nor less; provided the protection
which the country gives to its own citizens conforms to th

established standard of civilization.” §

3 ;
. There is a standard of justice, very simple, very
tundamental, and of such general acceptance by allcivilizea
countries asto form a part of the international law of the
world. The condition upon which any country is entitled
to measure the justice due from it to an alien by the justice
which it accords to its own citizens is that its system of law
and administration shall conform to this general standard
If any country’s system of law and administration does not'
conform to that standard, although the people of the country
may be content or compelled to live under it, no other country
can be compelled to accept it as furnishing a satisfactory
Measure of treatment to its citizens The standard to
which thc rule appeals is a standard of right, and not
necessarily of actual performance. .... It is a‘ practical
standard and has regard always to the possibilities of govern-
mentlunder_‘ existing conditions.”™ And this right can be
exercised in manifold ways. Thus a State whose subjects

an H ==
1 “\J A;r;;rlcan Journal of International Law
INO by’ '

1929, Special Supﬁment,
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are wronged abroad can diplomatically insist upon the
wrongdoers being punished according to the law of that State
and upon damages, if necessary, being paid to its injured
subjects. The Drafting Committee of the Hague Codification
Conference in 1930 set out in the draft Articles 1 & 2 of the
“International Responsibility of States” in these terms: ‘“Art.
1: International responsibility is incurred by a State if there
is any failure on the part of its organs to carry out the
international obligations of the State which causes damage
to the person or property of a foreigner on the territory of the

State”’.

“Article 3: The international responsibility of a State
immports the duty to make reparation for the damage sustained
in so far asit results from failure to comply with its inter-
national obligation.”* Further the, State can resort to retorsion
and reprisals in order to compel the other State to remove
its grievance but in practice States seldom *have recourse to
this mode except perhaps as a last resort.

The first essential of an international claim 1is proof
that the claimant is entitled to the protection of the State
whose intervention he has invoked. As it is a well recognized
principle of international law that the right to protect is
confined to nationals of the protecting State, as a general rule
it is being held that any break in the national ownership of
a claim, as by assignment or change in nationality of the
claimant, defeats the claim. Hence, the Preparatory Committee
of the 1930 Codification Conference at the Hague has laid
down: “A State may not claim a pecuniary indemnity
in respect of damage suffered by a private person in the
territory of a foreign State, unless the injured person was
its national at the moment when the damage was caused and
retains its nationality until the claim is decided.” In the
adjustment of international claims there are two distinct

stages :
(a) the diplomatic presentation of the claim by the

Government of the injured national as well as the determination
of its validity and amount ;

1 Hague Codification Conference of 1930, Third Committee, as revised
by the Drafting Committee: Orxfield, L.B, & Re. E. D : Cases and
Materials on Intermational Law, pp. 488-99 : Root, Elihu : The Basis of
Protection to Citizens Residing Abroad, 4, A.J.1.L. (1910) 517-523.
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(b) and the distribution of the award among those
entitled to receive it, under the present rules of law, It is
probably correct to say that the first of these stages comes
within the purview of international law and procedure,

while the second stage, that of distribution of awardsis a
matter of municipal law,

It should be added that right of diplomatic protection
is not a personal right of the claimant but exists in favour
of one State as against another. It is a privilege which a State
may extend or withhold on behalf of its nationals under the
rules of international law. The mere fact that a private person
declines the protection of its government connot deprive
the State of its legal right to extend diplomatic protection
on behalf of such person, as a State may present a claim on
behalf of its nationals notwithstanding a waiver or other

refusal on the part of its national to invoke such diplomatic
protection.

The Rule of Local Remedies

The rule that all local remedies must be exhausted
in accordance with the municipal law of the tortfeasor before
diplomatic interposition is permissible, is from the point of view
of procedure, the most important rule in the application of
the doctrine of State responsibility, It is normally a condition
of an international claim for the redress of an injury suffered
by an alien that the alien himself should first have exhausted
any remedies available to him under the local law. A State
is not required to guarantee that the person or property of
an alien will not be injured and the mere facts that such an
injury has been suffered does not therefore of itself give his
home State a right to demand reparation on his behalf. If
the State in which the injury occurs offers him a proper

remedy, it is only reasonable that he should be required to
avail of it.

An alien is not usually regarded as entitled to the
diplomatic interposition of his own government until he has
exhausted his legal remedies in the appropriate tribunals of
the country against which he makes the claim. There are
several reasons for this limitation upon diplomatic protection ;
first, the citizen going abroad is presumed to take into account
the means furnished by local law for the redress of wrongs;
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secondly, the right of sovereignty and independence warrants
the State in demanding from its courts freedom from inter-
ference on the assumption that they are capable of do%ng
justice; thirdly, the home Government of the complaun'ng
citizen must give the offending Government an opportunity
of doing justice to the injured party in its own regular'way
and thus avoid if possible, all occasion for interngt}onal
discussion; fourthly, if the injury is committed by an individual
or minor official, the exhaustion of local remedies 1s necessary
to make certain that the wrongful act of denial of justice
is the deliberate act of the State; and fifthly, if it 1s a
deliberate act of the State, that the State is willing to leave
the wrong unrighted. It is a logical principle th‘at where
there is a judicial remedy, it must be sought only 1’f sougl"lt
in vain and a denial of justice established, before diplomatic
interposition become proper.”

It should be. noted, however, that“local remedies may
serve a double capacity, (1) they are the means by \Vh1.Ch
damages are obtained, and (2) if insufficient, they give rise
to State responsibility, Thus, it is apparent, respons1b1hty
on the part of a State is contigent not only upon the failure
to provide local redress, but upon a sufficiency of such
remedies as well.

The exceptions to the principle of the exhaustion qf
local remedies are self-evident. The rule does not apply if
in fact there are no local remedies to exhaust. The secopd
exception to the rule of exhaustion of local rem'ec.hes applies
in cases of delay or denial of justice by the mumc1p.al courts
of the respondent State. Finally, the thir.d exception to th.e
principle of the exhaustion of local remedies is where it 1s
clear in advance that the attempt to have recourse to local
remedies would merely amount to the fulfilment of an empty
formality, for example, in a case where it probably does not
require proceedings to be taken in the local courts when it
is morally even though not formally certain, that they will
lead to little redress, for esample, it may be clear that the
local courts are bound by their own precedents to deny the
claim.

It goes without saying that opportunities for Iogal
redress for a wrong suffered, differ widely. In countries
where the standards of justice are primitive and governments
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unstable, local remedies, even if fully utilized, may prove
insufficient in terms of accepted standards of civilization.
A condition of this nature has often provided a plausible
excuse for diplomatic and even military intervention by States
to protect their nationals abroad.

Among the States who have suffered most from this
inconvenience are those of Latin America. It might be
expected, therefore, a number of jurists in that part of the
world have searched for legal grounds to prevent intervention
on behalf of aliens within their territories. They have
sought to limit the right of interposition to those cases where
access to the courts 1s actually denied, thus eliminating the
question of a particular standard of justice. On this basis
rests the famous Calvo Doctrine, as the principle of local
remedies recommends itself on grounds of equity and common
sense and is of assistance in the determination of the question,
if, and in what circumstances, stipulations on the model of
the Calvo Clause are to be upheld.

The Calvo Doctrine

During the latter part of the 19th century, a number
of Latin American States adopted a policy of writing into
contracts with aliens the so-called Calvo Clause (named after
the Argentinian jurist, Calvo). It provided that any disputes
under such contracts were to be settled by the local courts
and in conformity with local law and that the alien who
was party to such a contract should not invoke the diplomatic
interposition of his own government.

Thus, the purpose of the clause is to limit or exclude
the appeal of a foreigner or a foreign company to their home
State in matters which are subject of a contract with another
State, Under such a clause the alien renounces the protection
or assistance of his government in any matters arising out of
the contract. The formulations of the clause range from a
stipulation that all disputes or controversies arising out of
the contract are to be decided under the municipal law and
by the courts of the State granting the concession or other
rights under the legal fiction of the foreigner or foreign
company being treated as if they were nationals of the State
with which they had contracted.
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Responsibility of a State for Acts or Omissions of
the Legislative, Judicial and Executive Organs of a State

These acts or omissions will involve the State directly
in international responsibility. If the legislation of the State
adopts acts which are contrary to, or incompatible with, tl_le
international obligations of a State or if the legislature fails
to adopt or sanction certain measures which are necessary
for the purpose of discharging the duties of a State, what-
ever may be the legality or the validity for such acts or
omissions in the eyes of the municipal law of the State
concerned, the State under international law will incur inter-
national responsibility for any of those acts or ornissions
which constitute a breach of an international obligation.'

Acts or Omissions of the Judiciary

In order to live up to the minimum standards of
international law, a State is expected to grant to the judiciary
2 maximum of independence from the executive. It would
therefore be unreasonable to hold a State, which complies
with the principle of the independence of courts, responsible
for acts of the judiciary within the legitimate scope of their
iudicial duties. Thus any act of the judiciary which does
not amount to a delay or denial of justice cannot constitute
an international tort.?

Acts or Omissions on the part of the Executive
Authorities of the State

If a public official while acting in the performance of
his public duties and within the limits of his general competence
has violated an international obligation of the State, then
responsibility is imputed to that State.

When a public official acting in the perfermance of his
duties exceeds the powers with which he has been invested, his
State become responsible for the acts resulting in international
delinquencies. This imputability 1s based on the principle
of objective responsibility of the State. For example, in the
Thomasy Youmans Case® between Mexico and the United
States of America, it was held that the Mexican Government

1 U.S A. (On behalf of P.W. Shufeldt) V, Guatemala (1930).

2 The Lotus Case (1927).
The Salem Case (1932).

3 Annual Digest, 1925-1926, p, 223.
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wag responsible for the wrongful acts of the soldiers even
though they had acted beyond the scope of their authority.

But if it be ascertained that the State organ or official
was not generally competent under municipal law, so that
the acts were completely wlira vires, no imputation of liability
arises. In this case the status of the official as such is
immaterial, for an act committed by him in his private capacity
does not directly involve the international responsibility of
the State! Where an incompetent State agency commits
an ntra wires act, it cannot be said to have acted on behalf
of the State Itis appropriate to quote in this context the
the Report of the League of Nations’ Sub Committee of
Committee of Experts for the Progressive Codification of
International Law :3

“If the act of official is accomplished outside the scope
of his competence, that is to say, if he has exceeded his powers,
we are then confronted with an act, which judicially speaking,
1s not an act of State. It may be illegal, but from the point

of view of international law, the offence cannot be imputed
to the State.”

However, even in these circumstances a State may
become resposible if through other officials or organs she has
not taken measures to prevent the recurrence of the offence.

Thus the State may incur an incidental responsibility arising
out of the ultra vires acts.!

Acts or Omissions on the part of Political Subdivisions
of a State, or other Dependencies

In the case of acts or omissions on the part of
political sub-divisions of the State, the problem of imputability

naturally arises in a different manner. In essence, it

1

21, American Journal of Intetnational Law, 1927, pp, 783-789.
2

The Case of Jessie Thomas F. Bayard (1921).

The Case of Peschawha (1921).

The Case of Laura M.B. Tanes Claim (1926).

The Case of Margaret Rooper (1927).

The Case ot C. P. Messy Case (1927),

League of Nations Document : C. 75 M. 69 V.. pp, 16-20.

4 Case of William T. Way Claim (1928), decided by the U, S, Mexican
Claims Commission.

tastern Greenland Case: decided by the Permanent Court of Inter-
national Justice (1933), Series A/B No, 53, 1933, pp. 69-92,
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has been said that there are two dec'isive coqsidauuons .',
.what is the degree of control or authqru‘y gx.erascdl L.sy. Flm
State over the international affairs of. its political sundwls.lﬁn
or dependency and to what extent is the State ‘1'espun_51.;>|e.
for the international relations and representation of the
entity concerned ? It 1s apparent, howeve.r, that t.hclme‘.r%
application of these two tests does not dlspogc' of m.l.tl}z,{
possible cases as is shown by the con.ﬂ1.cmng decisions axrllu_»lu
at in practice by the divergent opinions held on tllu-. :ub}c%}:
Each case has in reality to be examined.and dpalt with on its
own merits. Nevertheless, in a case mvolvmgg pmtgc'tor%u_‘.
or like entity one must determine whet'her_, in adu'htmn lto
enjoying full internal autonomy, thg entity in question has 1
111éaSL1re of - international personahty'and whethcr. tl{llb
personality carries with it the capac1jcy to enter directly
into international commitments with  other  States.
This legal phenomenon, which 18 to ‘be' obs.erve_d‘
with increasing frequency in contemporary practice, 13 ot
great significance when the issue to be decided is, to -W,}-]oni
should responsibility be imputed for the acts or omissions
of those semi-sovereign entities ?

Acts or Deeds committed by Private Persons including those {.;ccun-ing
during Internal Disturbances, Commotions such as Civil War ete.

In the view of William Edward Hall: “A State must
not only itself obey the law, but it must take rea'sonable care
that illegal acts are not done within its domain. Eor@gn
nations have a right to take acts done upon tl}e terFltory of
a State as being prima facie in consonance with its 'wﬂl .........
Hence it becomes necessary to provide by munﬂ1c1pa1 law, to
a reasonable extent, against the commission by private persons
of acts which are injurious to the rights of oth;er ﬁ‘:ytates, and
to use reasonable vigour in the administration of the law so
provided.”

Where the illegal acts are committed by private indivi-
duals and not by .an organ Or official of the State, grounds
for not imputing liability to the State are much st'rongcr‘ f:).r
the doctrine of imputability rests on the assumption that t'nb
deliquency has been committed by an agency at least of the
State concerned.

1 1 | o e S ate an
This view is based on the principle that the Stat ‘ Ta 1
only be held answerable for ‘its own acts . The problem
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here is this :  Whether the State must be treated as objectively
responsible, or whether it is a condition of its responsibility that
its conduct with respect to the act of the private individual,
must imply a certain deliberate attitude on the part of the
State organ concerned. For instance, failure to exercise due
deligence to prevent such acts of the private person, or members
of a group and failure to impose the prescribed punishment,
penalty etc. on those offender or offenders will nvolve the
State in international responsibility. This if the State fails
in its duties of repression and punishment of the guilty persons,
then the State will become responsible as imputability is
determined by this indirect process. It may be easily observed
that what is in essence imputed to the State is not really the
act or deed which inflicts the injury, but it is the failure to
perform a duty, which a State owes towards the other States,
In the view of some writers this duty is on occasions very
difficult to define and is sometimes quite indefinable also.
Damage done by private individuals has many times come
before arbitral tribunals, e.g. the Home Missionary Society Case
that is damages and or injury on the property or persons of
aliens in the course of riots involving mob violence. It has
been held in those cases the State is responsible for the acts
of the rioters only if it is guilty of a breach of good faith or
has been negligent in preventing the riots. If the State
reasonably affords adequate protection for the life and
property of aliens, it has fulfilled its duty at international law
towards these persons. The tollowing passage from the
Report of the League of Nations Sub-Committee referred to
above may be quoted :

“Damage suffered by foreigners in case of riot, revo-
lution or civil war does not involve international
responsibility for the State. In case of riot, Lhowever,
the State would be responsible if the riot was directed
against foreigners, as such, and the State failed to
perform its duties of surveillance and repression.”

State Practice

All the participating powers of the Committee are of
the view that the right of protection by the home State over
its nationals abroad may be exercised only in cases of
necessity, such as denial of justice. According to Indonesia,
Iraq and Japan, this right must be exercised only through the
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normal diplomatic channels. Further, India and the U.A.R. are
inclined to the view that the injured individual should have
exhausted all the available local remedies and th.at 'there
should have been denial of justice before diplomat%c' inter-
position 1is permissible. According to the participating
countries in the Committee, the former home‘ State of’a
naturalized alien shall have no right of protection over its
former nationals in case they have been subjected to 1ill
treatment in the countries of adoption.

Responsibility for Acts of State Orgaas

Since only the nationals can claim damages frOI'n the
States in Indonesia, it appears that aliens do not.en]oy a
comparable right. In the other participating countries, ahgns
on terms of equality with the nationals are entitled to receive
damages from the State for the wrongs or injustice suffered by
them,

Burma, Ceylon, India and Indonesia are of the view
that a State should not be held liable for the wulira vires acts
of a government official, when such wrongs are committed
on his own initiative and in excess of his authority. In the
view of Japan and the U. A. R. the State becomes liable even
in such cases. In Iraqthe wronged alien enjoys the same remgdy
as the national. Under the laws of most of the participating
States in the Committee, the government official concerned
becomes liable for punishment for his wulira vires acts which
have occasioned injury to aliens.

According to Burma, Iraqg and Japan, a State cannot
be held liable for the wrongs if they have failed to measure
up to certain international standards of the judicial organs
and that compensation could not be claimed for the same.
Ceylon isin favour of compensation for such lapses. India
would leave the matter to be decided by the superior courts
of the land. Aliens and nationals in Indonesia have the
same remedy against the judicial organ which has injured
an alien by its omission to observe certain recognized inter-
national standards. In all the participating countries of the
Committee the right to make compensation is an acknowledge.d
principle of social justice, and an alien like a national is
entitled to the same reparation or compensation whenever
he suffers an injury at the hands of the State organs including
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government officials i
g nment officials. It makes no difference whether t]

wrong was committed wilfully or inadvertently 1

' As regards the standard of compensation
India, Indonesia, Iraqg and Japan, :
standard of national
would be fixed in

: in Ceylon,
aliens are entitled to the
treatment. Compensation
accordance with her laws,

In the ion i
R Y’Lhu U.‘A. R., compensation 1s fixed at that amount
ch would offset damages suffered by the ali
and property. Compensation l
loss of profit incurred by him,

in Burma

' en in person
will also cover the probable

Responsibility of States for Acts of Private Individuals

s Accordmg‘ to Ceylon and India, a State
lrable to pay damages for the injury done to the
Fro;l)erty' of q1{1 glien by a private individual or bypearsc:;lo%r
nthe view of Burma, a Sta ¢ i i '
cases only when no local 1‘ef§e§iicsozz:;zs ar\f;iplogflble el
tal.;cs the line that if on the one hand. w o
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but on the other hand, if it is by
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the State :

cannot become

Indonesia
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able to pay any damages
Iarl c;fﬁ?ial of the State, the
; L raq teels that in such 3 case
i ;;ual(c:{t p(;y ;ome compensation to the injured alien
b 1 ‘OJ. grace but not as 3 legal duty, Japan is of
p‘_;v:é)m%m}‘ that a State must not be held liable for purel
Sqt\ﬁ j?s_, and that unless they could be attributed to ch
t]:‘qfa ;sru 1o payment becomes payable, The U. A. R. states
idl O Lhd 2 ik : : ;
Sl ;E;:;S{, fmt be asked to pay damages for these wrongs
5 a_nd Or&er an;[_, i)ﬂO\red that it fad'ed in its duty to maintain
s S also to safeguard life and property of aliens
Burma, Ceylon and Japan ¢t
a Sm.fe should not be held liable
?ay private individuals unless the
mstigation of ¢l

ake the view that normally
for the WIongs committed
ys’have acted wunder the
: : Ince the ¢ ici

?mltu in such matters cannot be easily estzlbnl?sllllcjc;y CI)f the
Ndonesia and Traq are not inclined to (;,\' o gl 1l
Hj.c matter. The U. A. R, states ¢l e
of the Sta
bu'{‘

e State organs,

‘ any view in
' 1at 1instigation on tl
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G ’f_,:l.\ nog fecessary 1n order to make the State liable
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According to the vparticipating countries of the
Committee a State would not become responsible if an injured
alien has been subjected to delay of justice.

Calvo Doctrine

As regards the suitability of the Calvo Doctrine, there
was no unanimity among the participating countries of the
Committee. Ceylon is inclined to the view that the Calvo
Doctrine may be accepted as a principle of international law
among the Asian-African countries. But Burma is not In
favour of such a view. India takes the line that more careful
consideration is necessary before its acceptance. Iraq states
that as this doctrine renounces not only the right of the
individual concerned but also that of his home State and
that as the general practice and opinion are not in favour
of this doctrine, it cannot be accepted as a principle of
international law in the- relation between the” Asian-African
States. Japan has no comment to offer in the matter,
Indonesia and the U.A.R. maintain that in order to safeguard
the newly won independence of the Asian-African States and
to avoid foreign intervention in the affairs of these countries,
the Calvo Doctrine may be acceptable. Further, they add
that if this doctrine is adopted the chances of diplomatic
intervention on behalf of foreign nationals become very
remote. Furthermore, under this doctrine, if an alien seeks
his ccuntry's diplomatic protection, he will be acting contrary
to his own pledge not to do so.

Exhaustion of Local Remedies

The participating countries of the Committee are in
favour of the doctrine of exhaustion of local remedies in the
practice of the nations. In Burma, Ceylon, India and Japan,
an injured alien should exhaust all the local remedies available
to an injured party, before he could invoke the aid of his
home State to help him to obtain redress for such wrongs.
Ceylon states that exhaustion of local remedies becomes very
necessary when there is no Calvo Clause in the contract.
Indonesia is in favour of special consideration of this very
question. Iraq observes that the principle of exhaustion of
local remedies might serve as a substitute for the Calvo
Clause. According to the U.A.R., the importance for the
local Remedies Rules lies in the fact that not only does it
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prevent hasty and unnecessary disputes among States but also
it dges help promotion of the goodwill necessary for normal
relations among the various nations. Further, it fosters

happy relations between a State and a foreign national
concerned.

Restriction on Departure of Aliens
Article 14

. (1.). A State shall have the right, in accordance with
its n}ux}lcnlaal laws and regulations, to impose reasonable
restrictions on an alien leaving its territory

(2) Such restrictions on an alien leaving the State

may include infer alia insistence on procurement of an exit

visa or tax clearance certificate by the alien from the
authorities concerned.

(3) Analien who has fulfilled all his local obligations

in the State of residence shall not be prevented from departing
from the State of residence. ]

(4) The State of residence shall not prevent an alien

on 1eawng the state, from taking all his personal effects away
with him,

Commentary

Since, normally a State is entitled only to territorial
supremacy over the foreign nationals in its territory, it cannot
prevent. them departing from its domain. But befc;re leavi;lg
the'ter.rltory of a State, the alien must have fulfilled all his
obhg‘_atwns in that State to individuals and the State H
should have, for instance, paid the rates, taxes e ;

' and privs
debts, if any, payable by him. i

State Practice

_ The laws of Burma and Indonesia require an alien to
obtain a permit before leaving the country, whereas in Cevl|
and India, it is not necessary. In Japan too though it is i
necessary, he is required to produce an ”Exit, Visa&" In IrI;O‘C
such a permit is sometimes required. Normally th-e U. A lg’
dges not require an alien or its national to obtain ax.l ;Yit.
visa before leaving the country. But under exce tigr;l
circumstances, exit visas may be necessary from na‘tio.sals :s
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well as foreigners leaving the U.A.R. or Ceylon. As a
temporary measure, at the present time, nationals and foreigners
must obtain exit visas before leaving the U. A.R.

Burma favours the view that restrictions and
prohibitions may be imposed upon the departure of criminals
who wish to escape from the country. The Immigration
Control Order of Japan does not contain anything concerning
the prohibition of the departure of foreign nationals from
Japan. However, an alien who lias committed a crime may
not be permitted to leave the country. Restrictions on the
departure of an alien in Ceylon or the U. A. R. are not
imposed except when it is necessary to detain him for purposes
of invéstigation in case a crime has been committed and his
trial has been pending in the country.

Aliens in Burma, Ceylon, India, Indonesia, Iraq and
Japan are permitted to take with them their movable
properties out of the country., But Burma does not extend
this privilege to her nationals as the latter may not be leaving
the country for good.

It may be seen that with reference to the continued
denial by the Chinese Communist Government of exit permits
to certalin American nationals, the United States Department
of State stated on May 21, 1951, in these terms :-

“Arbitrary refusal to permit aliens to depart from a
country is of course a violation of the elementary
principles of international law and practice.”

In the case of Han-Lee Mao v. Brownel, the United
States Court of Appeals, District of Columbia Circuit,
considered in 1953, the right of an alien lawfully present in
the United States to leave the State.

In this case an affidavit of the Commissioner of
Immigration and Naturalization stated : “...the basis of this
order was a finding that if he (Mao) were permitted to go to
Communist China whose armies were and are engaged in
armed combat with the military forces of the United States
in Korea, plaintiff’s scientific training and knowledge might
be utilized by Communist China and other potential enemies
of the United States in seeking to undermine and defeat the
military and defensive operations of his nation, and that
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his departure at the present time consequently would be
prejulicial to the best interests of the United States.™
Emphasizing the political side of the question the Court said :
“Courts ordinarily regard it as beyond their province to
interfere with the exercise of what has been aptly called
the ‘Peculiarly Political’ sovereign power of the United
States to deal with aliens. In Harisiades v. Shaughnessy,
(1952), 342 U.S. 580, 728. Ct. 512, 519, 96. L. Ed. 586,
the Supreme Court said: “... Any policy towards aliens is
vitally and intricately interwoven with contemporaneous
policies in regard to the conduct of foreign relations, the war
powers, and the maintenance of a republican form of govern-
ment, Such matters are so exclusively entrusted to the
political branches of governments as to be largely immune
from judicial inquiry or interference.”

It may be noted that on May 29, 1954, the United
States announced that, since 1951, 434 Chinese students had
applied for exit permits which were temporarily refused to
the other 120: “,..The Department of State announced of
rescission of restraining orders as to 76 further students as
from March 31, 1955: ...An “Agreed Announcement’ by
the Ambassadors of the United States and of the People’s
Republic of China made at Geneva on September 10, 1955,
stated that the Ambassador of the United States had informed
the Ambassador of the People’s Republic of China that :

“The United States recognizes that Chinese in the
United States who desire to return to the People's
Republic of China are entitled to de so and declares that
it has adopted and will further adopt appropriate
measures so that they can expeditiously exercise their
right to return.”

On December 16, 1955, the Department of State declared
that no Chinese national had been refused exit from the
United States, and referred to protests by the United States
against the continued detention of nationals of that country
by the People s Republic of China in violation of the terms
of the Agreed Announcement of September 10, 1955,

Generally, a foreigner leaving a State is allowed to take
his property away with him on the same conditions as the

J.5. Department of State Bullerin, XXIV, No. 623 (June 11, 1951), 947,
International Law Reports, 1953, p. 296,

—

i
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In 1957, the United

Germany,

Citizens or s=ubjects of the country.
Kingdom concluded conventions with
Tsrael and Belgium. One of the principles upon which those
conventions are based are that persons who go from the
territory of one party to the territory of the other, should
keep that which they have acquired under the legislation of
the former party ot enjoy corresponding rights under the
legislation of the latter.! State practice points to the fact
that a tax for leaving the country or a special tax upon the
property that are taken away by an alien is not normally
levied.

Sweden,

Expulsion or Deportation of Aliens
Article 15

(1) A State shall have the right to order expulsion or
deportation of an undesirable alien for reasons of security
or public order, in accordance with its laws and regulations
in force.

(2) The State of which the alien is a national, shall be
entitled to require from the expelling State. through the
diplomatic channel, a statement of the reasons for which the
expulsion or deportation was ordered.

(3) The State shall, in normal circumstances, allow an
alien under an order of expulsion ot deportation a reasonable
time, on bumanitarian grounds, to wind up his affairs
especially where the alien has been resident in the country for
a long period.

(4) Tf an alien under an order of expulsion refuses to
leave the State voluntarily or returns without obtaining
permission after leaving the State, he may be deported by

1 US. Treaty Serial No. 46 (1951).

June 9, 1956, Ratified April 30, 1957.

Treaty Series No. 46 (1957), Cmd. 192,

April 29,1957, Ratifications have not yet been exchanged, Israel No.
1(1957), Cmd. 199,

December 18, 1956. Ratifications have not yet heen exchanged, Germany
No. 3(1957), Cmd. 78.

May 20, 1957. Rartifications have not yet been exchanged Italy No,
1(1957), Cmd 77

December 18, 1956, Ratifications have not yet been exchanged. Germany
No, 2(1957). Cmd. 11.

Treaty Series No. 13(1957), Cmd. 76.
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force, besides being subject to arrest and punishment, under
the applicable laws of the State concerned.

(5) A State shall not refuse to receive its nationals
expelled from the territory of another State.

Commentary

According to Moore, States generally claim the right to
expel aliens regarded as endangering the safety and territorial
integrity of the State and there are several examples of such
expulsions. International law provides no detailed
regarding expulsion of aliens,
merit of the individual case.

rules
Every thing depends upon the

A State may decide for itself whether the continued
presence within its territory of a particular alien is so adverse
to the national interest that the country needs to rid itself of
him. The right to expel foreigners rests upon the same
foundation as the right to exclude aliens. In the view of
Borchard the right of expulsion could not be limited even by
treaties which guarantee to the nationals of the contracting
parties the right of residence, travel or of trade, and other
rights, as for instance, the existence of the system of capitula-

tions in Turkey did not affect the right of Turkey to expel
unwanted aliens.

A State is not forbidden to expel an alien who is
domiciled or possessed of a residence within its territory.
When such, however, is the case, the reasonable exercise of
the privilege of expulsion would appear to demand some
respect for the consequences of the connection between the
alien and his habitat. Thus the procedure that might not be
inequitably applied to a transient visitor, may, on other hand,
work grave hardship to one who through a protracted
residence within the territory of the expelling State, has dug
his roots deep into its commercial or economic life as a
participant therein. While this circumstance should not,
and does not, deprive the territorial sovereign of its privilege
as such, it justifies the challanging of methods that ignore
the injury necessarily entailed when a permanent resident is
compelled on short notice to depart from the country,

State Practice

The laws of Burma and India dealing with the expulsion

or deportation of foreigners have provided their executive
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quthorities with ample discretion in the matter. wExpulsmn
or deportation from Ceylon is regulated by section 8 and 31_of
the laws of Ceylon. Undesirable persons can be deported for
any reason from Indonesia. Articl; 10 pf the Residents Act
of 1938 sets out the grounds on which aliens could be deported
from Iraq. There are provisions in the laws of ]apa.n for the
deportation of aliens, but aliens .permanc?nt.ly settled 1n ]fdpan
cannot be deported unless a special permission for the purpose
has been obtained from the Ministry c.t ]gsﬂce. Thou.gh, there
are no specific grounds which could 1u§t1f.y de'pgrtatmp from
the U.AR., yet under certain general pr19c1ples it is possible, for
instance, when aliens endanger the security, public order, and
morality of the country and when they are un'ablc to look
after themselves, they could be deported. Thoug}l in the U.AR,,
deportation was originally used ox.ﬂy as a punishment, now a
foreigner committing crimes against the laws of residence,
renders himself liable for deportation. -

According to Burma, an alien in transit through a State
without the necessary travel documents co'uld be expelled. In
such matters Ceylon, India and Indonesia do not make any
distinction between aliens or nationfils. In Iraq and Japan,
foreigners in transit are treated as aliens. I.n’the' matter of
deportation the laws of the U.A.R. make no distinction between
a resident alien and one in transit. Furthe'r, the U..A.R. states
that as the question of expulsion of alieqs in transit does not
normally present itself for solution, no view 'cguld be expressed
in the matter. Theoretically speaking a political refuge'e could
be deported from Burma to a country where he% might bAe
persecuted but 1in practice she refrains from doing so.
political refugee could be deported from Ceylon to a country
where he might be exposed to persecution. Such' cases 1n
Indonesia will normally receive sympathetic con,51derat10n.
According to India and Irag, if the political .refugee s conduct
deserves or justifies such a course of action, he could be
deported to such a country. ]apan.states that he could be. s'ent
to a country of his choice just as in the case of extraqun,
deportation of political refugees to sgch a country or countries
could not be envisaged in the eyes ot the laws of the U.AR.

According to the general practice of Burma, Ceylgm
India and Indonesia, if no State could be found to r'ecelve
an expelled alien, he would be sent to the Stateto wh.u:h he
belongs, but if heis a stateless person he could be detained 1n
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the country concerned. InIraq and Japan, they are liable
for detention. Under the laws of the U, A R. according
to the discretion of the Ministry of Justice, such an alien
could be put under surveillance and house arrest until he
could be deported and the deportation order remains valid
until its cancellation by the very authority that issued it.

The laws of Burma contain provisions to deal with
the question of unauthorized return of an expelled alien.
The Constitution of Ceylon provides for safeguards against
such occurrences. Under the laws of India entry of the
expelled person' will not be permitced. If an expelled alien
returns unauthorizedly to Indonesia, he becomes liable for
deportation. As no alien could enter Iraq without a valid
visa, the expelled alien seeking un-authorized entry will
become liable for prosecution. Once an alien is deported
from Japan he cannot enter again. In the U. A. R, during
the pendency of a deportation order, if that alien returns
unauthorizedly, he renders himself liable for punishment
and the Minister of Interior may decide upon the re-
admission of an expelled alien.

No safeguards are provided for in the Constitution of
India against arbitrary, harsh and unjustified expulsion of
aliens from India. In Indonesia though there are no explicit
safeguards against such expulsion, they could appeal to the
Ministry of Justice, and in Iraq they could approach the
executive authorities or recourse could be had even to the
courts of Iraq in this regard. Aliens subjected to such
arbitrary expulsion have the right of appeal tothe courts in
Japan. A foreigner who is aggrieved by an arbitrary, harsh
and unjustified expulsion order may prefer an appeal to the
Council of State praying for the nullification of the harsh
or illegal order,

Burma, India, Indonesia, Iraq and Japan are of the
view that the government of the country must enjoy complete
discretion in regard to expulsion or deportation of foreign
nationals from its domain. Ceylon takes the line that for
reasons of public security, an alien may be expelled from a
State, The U. A.R. says that deportation is to be viewed
as purely a security measure designed for the public welfare,
that it is not meant to be a penalty or a wholesale measure or
a screen for the furtherance of private interests, It should
normally be used only as an exceptional measure,

(1) Moore, J. B.: Digest of International Law, Vol IV. 551, Ralston:
Venezuelan Arbitrations, p. 699,

(2) The deportations were in accordance with an Act of May 10, 1920,

(3) Hackworth: Digest of International Law, Vol 1II. 688, C.].B. de
Boeck, "L’ Expulsion et les difficutlies internationales qu’en Souleve
la pratique,” Recueil des Cours, Vol. 18 (1927-111), 447-647.
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Precedents exist, chiefly in the relations between the
Great Powers and small and unstable States, showing the
exaction by foreign governments of an indemnity for the
arbitrary expulsion of their nationals or subjects. Great
Britain obtained from Nicaragua in 1895 an indemnity for
the expulsion of twelve British subjects, who had been
arrested and expelled for alleged participation in the Mos-
quito rebellion. In the same Bluefields Case the United States,
relying chiefly upon the Treaty of 1867, demanded that the two
American prisoners be informed of the charges against them
and of the evidence in support of the charges, admitting
however, the right of Nicaragua to expel them if the charges
were true.! In 1920 the United States deported to Russia,
on the ship Buford, a group of anarchists and radical socialists,
who had emigrated from that country tothe United States
and whose activities on behalf of their political principles
were considered detrimental to the welfare of the United
States.* In 1926 the Government of Panama decided to expel
one R. O, Marsh and others on account of their subversive
activities among the San Blas Indians, and the United States,
upon receiving a request for its cooperation, saw no reason
why Panama should not “handle the matter independently.”
A decree of expulsion was accordingly issued.?
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE.

GENERAL PRINCIPLES CONCERNING ADMISSION
AND TREATMENT OF ALIENS

(As Provisionally Recommended by the Committee at its Third Session.)

Article 1
Definition of the Term Alien’

An alien is a person who 1s not a citizen or national of
the State concerned.

Note : In a Commonwealth country the status of nationals of
other Commonwealth countries will be governed by the
provisions of its laws, regulations or orders that may be
in force.

CONDITION GOVERNING THE ADMISSION OF ALIENS
Article 2

Admission of Aliens in General

(1) Except in cases where there are Treaty provisions
to the contrary, the admission of aliens will be at the discretion
of the receiving State,

(2) A State admitting aliens into its territory may lay
down by law, regulations or executive orders conditions for
entry of aliens into its territory.

(3) An alien shall not, except in special circumstances,
be admitted unless he is in possession of valid travel documents
issued by the State of which he is a national.

(4) A State may whilst admitting aliens into its territory
make a distinction between perscns on a temporary sojourn and
those who wish to be admitted for permanent stay.

(5) A State may restrict or prohibit temporarily the
entry of all aliens or certain categories of aliens in times of war
or national emergency.

Article 3
The Right of Asylum

(1) In the absence of a Treaty to the contrary, a State
shall have the right to offer or provide in its territory asylum
to political refugees or to political offenders.

1%3

(2) The State shall also have the right to stipulate as a
condition of granting asylum to political refugees or political
offenders that they shall not carry on political or subversive
activities against the State of their origin or against the State
from which they have taken refuge, or against the State in which
they have been granted asylum or refuge.

Article 4

Discrimination as regards Admission of Aliens

(1) A State shall not, however, refuse entry to an alien
on the ground only of his race, religion, sex or colour.

(2) Admission may be refused to an alien ifin the
opinion of the receiving State the entry or residence of a person
in the country is likely to affect prejudicially its national
security or public order.

Article &

Excludable Aliens

(1) Admission may be refused to any alien in a condition
of vagabondage, beggary or mendicancy, or to an alien who is of
unsound mind or who is mentally defective, or who may be
suffering from an incurable or contagious disease of a kind
likely to endanger the public health of the country.

(2) Admission may be refused to one who is strongly
suspected of serious infractions of law committed abroad against
the lives or security of individuals cr against public property,
or one who has been previously expelled from another State as
well as to such aliens as may have been convicted of extra-
ditable criminal offences or one who is the subject of a depor-
tation order,

(3) Admission may also be refused to stowaways,
habitual narcotic users, unlawful opium or narcotic traders,
prostitutes or procurers or persons living on the earning of
prostitution.

(4) Admission may be forbidden to indigent persons
and those of advanced age who have no adequate means of
supporting themselves unless their support is sufficiently
guaranteed at their place of destination.
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Article 6
Classification of Aliens

(1) Aliens may be classified into two groups depending
on whether they intend to enter the country for a permanent
or a temporary stay.

(2) A State may without special restrictions, admit
aliens seeking entry for purposes of transit, tourism or study,
and such entry may be permitted on the condition that they
are forbidden to make their residence in the country perman-
ent, provided that the prohibition shall be notified to the
individual concerned in writing.

Note : The Delegation of Iraq reserved its position on
clause (2) of this Article.

Article 7
Alien’s Right of Residence

Without prejudice toc the competence of a State to
regulate the right of sojourn and residence which shall include
the liberty to compel an alien to comply with its requirements
as to registration, an alien shall be entitled to travel freely,
sojourn, or reside in the territories of the State in conformity
with the laws and regulations in force therein.

(2) In times of national emergency, however, a State
shall have the right to impose such restrictions on the right
of movement and residence of aliens as it considers necessary
in the national interest.

Article 8
Alien’s Personal Freedom

(1) Subject to such local laws, regulations and orders
as may be in force, aliens shall enjoy the following rights and
privileges on a basis of equality with the nationals ;—

(a) Freedom from arbitrary arrest.

(b) Freedom to practise their own religion.

(2) Aliens shall enjoy on a basis of equality with
nationals protection of the local laws.
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(3) Aliens shall be entitled to free and ready access to
the courts of law and to the protection of executive and police
authorities. They shall enjoy in this respect the same rights
and privileges as nationals. They shall on the same conditions
enjoy the benefit of legal assistance.

Note : The delegation of Pakistan reserved its position
on clauses (2) and (3).

Article 9

A State admitting aliens into its territory shall be free
to prohibit or regulate by law or executive orders, professional
or business activities or any other employment of the aliens
resident therein,

Article 10 &

(1) An alien shall not enjoy any political rights
including the right of suffrage except where it is otherwise
provided by local laws, regulations or orders.

(2) A State may by law prohibit political activities on
the part of an alien.

Article 11

Right to Property

(1) An alien shall have the right to acquire and hold
property subject to local laws, regulations and orders, and a
State shall provide protection in respect of such rights.

(2) A State shall, however, have the right to acquire,
expropriate or nationalise foreign owned property in the
national interest or for a public purpose. Compensation shall
be paid for such acquisition, expropriation or nationalisation
in accordance with local laws.

Note : The Delegation of Japan was not in agreement
with the provisions of clause (2), as in its view
full compensation should be paid whenever a
State acquires the property of a foreign national
irrespective of local laws.




156
Article 12

Taxation of Aliens and Their Liabilities for Forced Loans etec.

(1) An alien resident in a State shall be liable in the
same manner as the nationals of that State to payment of taxes
and duties in accordance with its local laws.

(2) A State shall not, however, levy any discriminatory
taxes or forced loans on resident aliens.

Note :  The Delegation of Indonesia reserved its position
on clause (1).

Clause (2) is not acceptable to Indonesia and
Pakistan. The provision regarding “forced
loan™ is not acceptable to Iraq and Ceylon.

Article 13

Alien’s Liability for Compulsory Police, Fire Brigade
and Military Service

(1) Aliens may in cases of emergency Or imminent
need be obliged to perform police, fire protection or militia
duty for the protection of the place of their residence against
natural catastrophies or dangers of a similar character.

. (2) Aliens may not be compelled to enlist themselves
in the armed forces of the State.

' (3) Aliens, however, may if permitted by the State of
residence, voluntarily enlist in police or fire-brigade services
under the same conditions as nationals,

Note: The Delegation of the United Arab Republic
reserved its position on clause (3). The Dele-
gation suggested inclusion of the following
provision :

"Ali.ens may voluntarily enlist in military
services with the express consent of their
home States which consent can be with-
drawn at any time",

The Delegations of Burma and Ceylon were
prepared to include this provision as clause (4).
The other Delegations were not in a position

to commit themselves on this aspect of the
matter,
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The Delegation of Indonesia reserved its position
on the whole Article.

Article 14
Restrictions on Departure of Aliens

(1) A State shall have the right in accordance with its
municipal laws and regulations to impose such restrictions as
it may deem necessary on an alien leaving its territory.

(2) Such restrictions on an alien leaving the State may
include any exit visa or tax clearance certificate to be procured
by the alien from the authorities concerned.

(3) An alien who has fulfilled all his local obligations
in the State of residence shall not be prevented from departing
from the State of residence.

(4) Subject to the local laws and regulations that may
be in force the State of residence shall permit an alien leaving
the State to take his personal effects with him.

Note : The Delegation of Pakistan did not accept the
provisions of clauses (3) and (4).

Article 15

Expulsion or Deportation of Aliens

(1) A State shall have the right to order expulsion or
deportation of an undesirable alien in national or public
interest in accordance with its laws and regulations in force.

(2) The State shall, unless the circumstances warrant
otherwise, allow an alien under an order of expulsion or
deportation a reasonable time to wind up his affairs.

(3) 1If an alien under an order of expulsion refuses to
leave the State voluntarily, or returns without obtaining
permission after leaving the State, he may be deported by
force, besides being subjected to arrest, detention and
punishment, under the relevant laws applicable in the State
concerned.

(4) A State shall not refuse to receive its nationals
expelled from the territory of another State.
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All Delegates except those of Pakistan and
the_ United Arab Republic accept clause (4).
Pak_lstan and United Arab Republic desire the
addition of the word “normally”.

The ‘D’elegation of Japan did not accept the
provision of clause (1). It expressed its prefer-

ence for the original text which reads as
follows :

Lx]

A St.ate shall have the right to order
elx_pulsmn or deportation of an undesirable
alien for reasons of security or public order,
in accogdance with its laws and regulations
in force”.

Suggestion by the Delegation of Iraq

The provisions of the foregoing Articles shall be subject

to th.e overriding consideration of the national interest and
security of the receiving State,

@
(1)

(1i1)

(iv)

()

vi)

(vii)

(viii)
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EXTRADITION

Introductory Note

The subject of Extradition was referred to the Com-
mittee by the Governments of India and Burma under the
provisions of Article 3 (b) of the Statutes of the Committee.
During the First Session held in New Delhi the Committee
generally discussed the five main topics which had been set
out in the Indian Memorandum and adopted an Interim
Report on the subject. During the Second Session held in
Cairo the views of the Delegations were ascertained on the
basis of a questionnaire prepared by the Secretariat and a
second Interim Report was drawn up. As there was a fair
measure of agreement among the Delegations on the various
questions, the Secretariat drew up a Memorandum incor-
porating certain Draft Articles in which an attempt was
made to embody the principles agreed to at the Cairo Session.
At the Third Session held in Colombo in January 1950, the
subject was further considered by the Committee on the
basis of the Draft Articles prepared by the Secretariat and
the provisions of a draft Convention presented by the Dele-
gation of the United Arab Republic. The Committee dis-
cussed the subject in detail and reached agreement on the
basic principles though there were certain dissenting views
on some aspects of the subject. One of the important topics
which was considered by the Committee related to the
principle of non-extradition of political offenders. The
majority of the Delegations were of the opinion that
extradition should not be granted for political offences and
that the requested State should determine whether the
offence is political. One Delegation was of the view that
this principle should not be applicable to the cases of persons
who are not nationals of the State where the political crime
is committed since foreign nationals do not enjoy any political
rights. An offence would accordingly not be considered as
political if it was committed by a person who did not exercise
political rights in the aggrieved State. Another Delegation
was of the view that in the matter of extradition no distinction
should be made between ordinary crimes and crimes which
amount to political offences or which are of a political
character, All the Delegations were in agreement that
extradition may be refused if the person in question is a
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national of the requested State and that extradition should
not be refused on the ground that the person sought is not
a national of the requesting State. Similarly, all the Dele-
gations were in agreement that if a person is abducted from
a State by the agents of another State which wishes to
prosecute him, the State from which he was abducted should
be entitled to demand and obtain his return. The majority
of the Delegations were of the opinion that extradition should
not be granted for purely military offences, but some
Delegations expressed the view that the principle of non-
extradition of military offences was not an accepted notion
of international law. All the Delegations were in agreement
that no legal duty is imposed by customary international law
on States to extradite fugitive offenders and that extradition
should be granted only if the offence has been committed
within the jurisdiction of the requesting State. On the basis
of the discussions held at the Colombo Session, the Secretariat
has drawn up a report in the form of Draft Articles embodying
the principles agreed to at the Colombo Session. The
Committee has directed the Secretariat to obtain the views of
the Governments of the participating countries regarding their
preference between bilateral treaties and multilateral conven-
tions on extradition for the consideration of the Committee at
its Fourth Session,
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

MEMORANDUM OF THE
GOVERNMENT OF THE UNION OF BURMA

Extradition

On the question of extradition, the follwing basic
principles will have to be accepted :-

(i) Each State, as a member of the Family of Nations,
has certain responsibilities towards other States.

(i1) One of the responsibilities referred to above is the
responsibility of a State, at the request of another
State, to apprehend and deliver persons found
within the territory of the former State who are
alleged to have committed offences within the
jurisdiction of the latter State.

(ii1) However, unless there is some agreement between
the two States concerned, there is no obligation
arising out of such responsibility.

(iv) It is therefore usual for States to enter into treaties
or make other arrangements on a reciprocal basis
for what is technically known as “extradition of
offenders”.

The Extradition Laws prevailing in Burma conform to
these principles and it 1s only on a requisition for surrender
by a foreign State that extradition proceedings are started.
The definition of ‘Foreign State’ in section 2 (b) of the Burma
Extradition Act is wide enough to include even persons exer-
cising the powers of Government in lands beyond the limits of
Burma. The only check placed is that in the opinion of the
judicial officer empowered under the Act, a prima fucie case
against the person sought to be extradited is made out, The
list of extradition offences enumerated in the First Schedule
of the India Act XV of 1903 is retained almost in its entirety.
Offences outside this list are not extradition offences, and
thus political offenders enjoy immunity.

Section 18 envisages treaties for the extradition of
offenders and provisions not incorporated in the Act may be
agreed to, in which case the treaty obligations would be
observed.
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Extradition in most countries is based either upon
specific enactments Oor upon treaties. Lhese vary in their
list of extraditable offences depending upon the relationship
existing between the States concerned.

In Asian States which have only recently regained their
independence, the Extradition ILaws of colonial days have
continued and at the present juncture it is necessary to
examine the position.

It is most desirable that as between the member States
of the Asian-African Legal Consultative Committee, definite
arrangements should exist for the excradition of fugitive
criminals. Each member State should see that it has adequate
statutory laws for this purpose and then enter into relations
with the member States either bilaterally or multilaterally.
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE

MEMORANDUM OF THE GOVERNMENT OF INDIA
MINISTRY OF EXTERNAL AFFAIRS

Extradition.

The questions on which the views of the Asian Legal
Consultative Committee are solicited in the matter of
extradition are :i—

(i) Whether and on what principle should a State
voluntarily extradite fugitive criminals even in
the absence of an extradition treaty ;

(i1) Whether a State should extradite its own nationals
and the nationals of States other than the requesting
state ;

(iii) What should be the procedure to be followed in
the matter of extradition

(iv) What offences should properly be regarded as
extraditable and whether attempts to commit such
offences should also make a person liable to be
extradited ;

(v) What principles ought to be followed in determin-
ing the question as to whether a crime i1s of a
political nature.

As regards the first question, it is well recognised
that no State is under any obligation to surrender fugitive
criminals to another State in the absence of a treaty provision
requiring it to do so. Although it has been asserted from time
to time by reputed authors on international law, and some
times by pational courts (See Annual Digest on International
Law 1919-22 Case No. 182) that even in absence of a
treaty the obligation to extradite remained, the doctrine
has never become established asa part of the law of naticns.
(See Dickinson-Extradition (1931) Encyclopaedia of Social
Sciences, Volume I, page 41, Harvard Research Draft Conven-
tion on Extradition, Moore's Digest on International Law,
Volume 1V pages 239-424, Oppenheim 7th Edition, Vol. I,
pages 634-649, Hyde's International Law, Vol. II, pages 1012-
1063 and Hackworth’s Digest on International Law, Vol. 1V,
pages 1-241), However, the municipal laws of certain States
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contain provisions for voluntary surrender of fugitive criminals
even in the absence of treaties, Such a provision exists
in Canada (Revised Statutes, 1952, Vol, V). It contemplates
extradition under certain circumstances where no treaties
exist. There are also extradition laws in force in France
and Germany, made expressly for surrender of fugitive
criminals in the absence of treaty arrangement. It 1is, there-
fore, for consideration whether a practice should be developed
in the countries participating in the Asian-African Legal
Consultative Committee about voluntary surrender of fugitive
criminals and if so on what principle this could be made.

On the second question it would be observed that
if the laws of his home State provide for trial and punishment
of offences committed abroad by its nationals. The majority
of the States decline to extradite their own_nationals and
have adopted the principle of punishing them according to
laws in force for crimes committed abroad. As regards
surrendering their own nationals, Great Britain and United
States, regarding criminal jurisdiction as essentially territorial,
are prepared on principle to do so; actually, however, the
treaties of the two States contain varying provisions on
this point, doubtless on account of the difficulty of securing
reciprocity for their policy. The countries which refuse to
surrender their own nationals under extradition treaties with
the U. K. are ;- Denmark, Greece, Guatemala, Havti, Iceland,
Ttaly, Luxemburg, Nicaragua, Salvador, Spain, Switzerland,
and Uruguay, whilst those which allow the option of surrender
at discretion of their own nationals are :- Albania, Argentina,
Hungary, Iraq, Paraguay, Peru, Belgium, Bolivia, Chile,
Columbia, Cuba, Czechoslovakia, Finland, France, Liberia,
Mexico, Monaco, Netherlands, Norway, Panama, Poland,
Portugal, Romania, San Marino, Thailand and Yugoslavia.
Most of the territories between the U. S. A. and foreign
countries either disclaim any obligation to surrender citizens
of the asylum State or to make their surrender discretionary
with ‘that State, although generally speaking, the policy of the
United States is to surrender citizens. France, however,
like several other Europecan countries, has adopted the
principle of punishing its own subjects for grave crimes
committed abroad even though this may involve practical
difficulties in procuring the necessary oral and documentary
evidence, It is, however, not easy to justify on principle
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the policy of refusing to extradite nationals. The theory that
a State should try its own nationals for crimes wherever
;ommitred fails as a suggestion for two reasons : (a) becausz
In many cases it is impracticable to try a crime committed in
another country on account of the impossibility of securing
the relevant evidence and (b) because the argument cannot
have any application to a national who has escaped to his
own country after conviction in a foreign country since on
gen?ral principles of justice such a person may not be tried
again for the same offence. It has been suggested that if a
national is alleged to have committed an offence abroad and
returns home then it is only fair that he would be tried in
h1§ own home country according to the laws and procedure
with which he is familiar. It has been said that if a foreign
national commits an offence in another State and then leaves
that State, for his own home State, that State may well be rid
of him and the necessity of punishing that offender may not
appear to be so great as that of a national of a State. It has
also been said that in many countries notions of administration
of' criminal justice differ widely and he may not receive a fair
t1'1a1. These considerations, however, do not seem to be
sufﬁcient justification for refusal to extradite a State's own
national since a person who commits an offence in another
State must be expected to take consequences like all other
persons in that State according to the laws in force there.
BeSIdes in cases of “denial of justice” it is always possible to
take up the matter with the foreign States concerned, The
practice of the States as evidenced from the various extradition
treatles appears to favour extradition of nationals of third State.

On the third question, the practice of States with
tc;i'ard to the evidence of the guilt of the person claimed
ur[l{ch 1s required to support extradition, varies from State
to State, This is due to the difference of emphasis which is
placed by them, on the one hand, upon the importance of
1nFet'1mt10nﬂl co-operation in the matter of suppression of
crime, and on the other, upon the protection of individual
against oppression. The practice followed in the United
Ku_zgdom 1S to require a requesting State to establish a prima
ﬁw’té case of an extraditable offence before a magistrate
;1ga1nst' the person who is wanted on a criminal charge in the
requlestmg State, The same practice has been adopted in
India and in the countries of the Commonwealth as it has
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been felt that such a procedure provides a safeguard for the
individual. But at the same time it may be observed that in
a number of bilateral treaties States have expressly done
away with the requirement of establishing a prima facie case
of guilt prior to extradition and persons are generally
surrendered upon production of a formal warrant of arrest
upon proof of identity of the person claimed, and the
extraditable character of the acts alleged to have been
committed upon satisfaction that the offence charged is not
of a political character. Article 17 of the Harvard Research
Draft on Extradition also recognises that the requirement
of a prima facie case of guilt ought to be eliminated.

As regards the fourth question, it may be observed
that although the majority of extraditon treaties include
list of extraditable crimes or offences, no general principle
can be derived from this. What, however, “is insisted upon
is that the extraditable offence must be regarded as such
under the laws of both the States, although the name by
which the crime is described need not necessarily be the
same, The wusual types of offences which are generally
regarded as extraditable appear in Article 3 of United
States—QGreat Britain Treaty on Extradition such as, murder
manslaughter, miscarriage, rape, indecent assault, kidnapping,
child stealing, abduction, procuration, bigamy, maliciously
wounding or inflicting grievous bodily harm, threats with
intent to extort money, perjury, arson, burglary or house-
breaking, robbery with violence, embezzlement, fraud, obtaining
money by false pretences, counterfeiting, forgery, crimes or
offences against bankruptcy law, bribery, malicious injury to
property, crimes or offences or attempted crimes or offences
in connection with the traffic in dangerous drugs. As regards
extradition for attempts to commit extraditable offences, so far
only attempts to commit murder or attempt to commit offences
in connection with the traffic in dangerous drugs are regarded
as extiaditable offences.

As regards the fifth question, it is to be observed
that it is almost universal practice as manifested in treaties
and national legislations in various countries, for the States
to decline to extradite persons to be tried for political
offences. But the question for consideration is as to what
test is to be applied in determining whether an offence is or
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1s not of a political character. In a case decided in the United
Kingdom in 1894, it was held that in order to constitute an
offence of political character, there must be two or more
parties in the State, each seeking to impose the government
of their own choice on the other and that if the offence is
committed by the one side or the other in pursuance of that
object, it is a political offence otherwisz not. (Re Menier

1894. 2. Q. B. 415 Per Cave J).

Numerous instances of crimes of political character
are mentioned in Hyde’s International Law, Vol, II, pages 1019
to 1027, Moore’s Digest on International Law, Vol. IV, pages
223 to 254 and Hackworth's Digest on International Law,
Vol. IV, pages 45-52. It, however, appears that the question
as to whether or not a particular act is a political offence is
usually determined on the circumstances of each case. Two
instances, however, may specifically be mentioned. In Re
Castioni (1891, 1.Q.B. 149) it was held that the extradition of
Castioni must be denied as the offence with which he was
charged was of a political character since the charge of wilful
murder preferred against him was in respect of killing a local
official during a revolt against the municipal government of
Bellinzona in Switzerland. In 1934, the Italian Court of
Appeal of Turin declined to extradite to France two persons
charged with the assassination of King Alexander of
Yugoslavia and the French Minister of Foreign Affairs at
Marseilees on October 8, 1934 on the ground that the assassi-
nation “having resulted from political motives and having
injured the political interest of Yugoslavia, constituted a
rolitical offence” under the Italian Penal Code.

The views of the Consultative Committee are, there-
fore, requested on the question as to whether any principle can
be laid down in determining the question as to whether a crime
is of a political character or not.
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MEMORANDUM OF THE
GOVERNMENT OF JAPAN

Extradition

The current domestic law in Japan in relating to
extradition is the Law of Extradition of July 22, 1953
repealing the Ordinance of Extradition which had been in force
since August 10, 1887, This law was enacted from an entirely

fresh point of view. The basic policy of Japan
towards the problem of extradition is expressed in the
provisions of this law. It may be summarised as
follows.

First, Japan in principle extradites criminls to countries
with which Japan has extradition treaties. Secondly, Article 2
of the said law provides for non-extradition of political
criminals, double criminality, and non-extradition of its own
nationals, The above law, moreover, stipulates that the
restraint of a fugitive should be executed under a warrant
issued by a judge, and that the judicial authorities should
primarily carry out the examination and render decision as to
whether the fugitive should be surrendered or not. The law,
however, leaves discretional power to the Minister of Justice
by investing him with the right to refuse surrender in spite of
the court’s decision when it is deemed inappropriate.

Other points such as the content of extradition offences
are not stipulated in the law itself, but are left to the treaties.

Let us now examine each of the items of this subject.

Extradition in Absence of Treaty.

The current domestic extradition law of Japan is based on
the principle of extradition to countries with which Japan has
extradition treaties (Law of Extradition, Article 1). However,
it is the recent trend among many countries to extradite, even
in the absence of an extradition treaty, under international
comity. In 1880, the Institute de Droit International at Oxford
adopted a resolution that “nevertheless it is not treaties alone
that make extradition an act in conformity with right and it
may be effected even in the absence of any contractual tie,”
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This view is widely supported by scholars and may be
considered as an established principle of international law.

Japan too, despite the fact that the repealed Ordinance
as well as the present Law of Extradition were based on the
principle to extradite only to the countries with which Japan
has extradition treaties, has in many cases made requests for
extradition, to countries with which Japan has no treaties and
has extradited fugitives upon requests from such countries.

Regarding domestic procedure for extradition in the
absence of treaty, under international comity the law of
extradition is applicable mutatis mutandis.

During the time of the Ordinance all the cases of extra-
dition, in the absence of treaty, were dealt with in accordance
with the provisions of the Ordinance.

In the case of analogical application of the persent law,
however, a problem would arise as to the definition of an“extra-
dition crime’ since it is left to each of the treaties. It may be
reasonable to limit the analogical application of the law of
extradition to offences which are regarded as extradition
crimes in actual cases of extradition in most countries.

The Principle of Non-extradition of ones own Nationals

The Japanese Law of Extradition states in Article 2, Item
7 the principle of non-extradition of Japanese nationals. The
ground for this is that if a fugitive possessing its nationality is
extradited to a foreign country, he would be deprived of
sufficient means of self defence because of the language barrier
and the difficulty in presenting a favourable witness, and
consequently it would result in the failure on the part of the
country in discharging its duty to protect its own nationals,
pursuant to its own laws.

On the contrary, there is also a strong trend of thought
which denies the principle of non-extradition of ones own
nationals on the ground that the offence for which the request
for extradition was made is a violation of the demanding
country's law. Furthermore the most pertinent court to pass
judgment on such offences is that of the country in which the
crime was committed, especially in view of the convenience of
collecting necessary evidence,
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France, Germany, and many other civil law countries,
taking the former position, accept the principle of non-
extradition of its own nationals, while the United States and
other common law countries deny such a principle from the
latter point of view. Japan takes the former position insofar as
the law of extradition is concerned and professes the principle
of non-extradition of its own nationals.

It must be noted, however, that this is but a principle
and the law admits conclusion of treaties which may not bein
accordance with this principle (Law of Extradition, Article 2,
proviso).

In fact, the Treaty of Extradition between Japan and the
United States stipulates in Article 7 that either of the
contracting party may surrender its own nationals in case the
extradition is deemed appropriate. This means that the
principle of non-extradition of one’s ewn nationals is not
applicable to the case between Japan and the United States,
and Japan may surrender its own nationals when a request for
extradition is made by the United States and such extradition
1s deemed appropriate.

The principle of non-extradition of one’s own nationals
is but one of the two phases, the other being that of punish-
ment of one's own nationals who have committed a crime
abroad. Hence, countries which adhere to the principle of
non-extradition of its own nationals prescribe many regulations
for punishment of crimes committed overseas by its own
nationals. From this point of view there are some who main-
tain that a country which professes the principle of non-
extradition of its own nationals, should, so far as it denies
surrender of its own nationals on the basis of this principle,
incur the obligation to indict the offender for the crime for
which the request of extradition was made. Japan, although
not liable to such duty by any of the domestic laws, dOe's
prescribe most of the offences deemed as “extradition crimes”
by many countries as “crimes committed overseas by Japanese
nationals” in Article 3 of the Penal Code. It is possible,
therefore, for Japan to punish such Japanese nationals
provided there is sufficient evidence.

Extradition Procedure

As mentioned before, Japan holds the position thata
judicial authority first examines and decides asto whether
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the fugitive should be surrendered or not. According to the
repealed Ordinance of Extradition, the public procurator first
carried out the examination, and after his reporting to the
Minister of Justice, the latter was to render a decision
(Ordinance, Articles15-18).

According to the present law, however, the Tokyo
High Court, upon request of the Procurator of the Tokyo
High Public Procurator’s Office, examines whether or not
the fugitive is to be surrendered, and only in case the High
Court rendered a decision in favour of extradition, the Minister
of Justice may surrender the fugitive (Law of Extradition,
Articles 8-14). Although extradition is primarily an admini-
strative procedure, the above steps have been taken in order
to protect basic human rights against possible arbitrary
extradition on the part of an administrative authority. The
Minister of Justice has the discretionary power in that he
bears no restraint even in case the court renders its decision
in favour Of extradition, and can deny extradition contrary to

decision of the court if he finds it inappropriate. (Law of
Extradition, Article 14).

In order to dispel possible fear that such participation
of a judicial authority in the extradition procedure might cause
delay of extradition, due consideration is given to the
procedure such as the limitation of time for the examination,
etc. (Law of Extradition, Article 9, Paragraph 1).

It 1s felt, however, that every country should co-operate
with each other closely, especially in presenting necessary
data in order to accelerate the procedure,

Extradition Crime

An extradition crime is one which subjects the offender
to extradition.

The general interpretation of international law seems
to be that any country can extradite offenders guilty of any
kind of crime insofar as there is no restraint wunder
their domestic law. As to what kind of crime the domestic
law should prescribe as an “extradition crime” varies in form
as follows :

(a) Domestic laws which leave the definition of extradi-
tion crimes to the treaty by merely prescribing them
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as crimes stipulated in the treaty of extradition,
e.g. the Domestic Law of the United States, the
treaties in turn vary in the content of extradition
crimes according to the contracting parties. Some
reaties enumerate the names of offences, while
others adopt the term of imprisonment as the

criterion. (cf. USCA, Tit, 18, Section 3184).

(b) Domestic laws which enumerate the names of
offences. The British Extradition Act falls into
this category. It defines extradition crimes as
offences which have been committed within the
jurisdiction of Great Britain, and which come with-
in the purview of the offences listed in the attached
Table 1 (Extradition Act, Section 26),

(c) Domestic laws which prescribe extradition crimes
according to the term of imprisomment. There are
quite a few countries which take this standpoint.
The Extradition Law of France defines extradition
crimes as (1) acts punishable by criminal penalty
and (2) acts punishable by correctional penalty
(peine correctionnaire) ; with imprisonment for a
period of 2 years or more, or in the case of a convicted
person when the penalty pronounced is imprisonment

of 2 months or more (Extradition Law of France,
Article 4).

Although it is necessary on the one hand to define an
extradition crime as accurately as possible, it is on the other
hand advisable to admit as many offences as possible in view of
the fact that the recent trend among nations is towards
increasing the extradition cases. In this sense it may be said
that the system adopting the term of imprisonment as the
criterion is more appropriate than that of enumerating the
offences. Article 2 of the Draft Convention on Extradition
drawn up by the Harvard Research in International Law and
published in 1935 provides for extradition of criminals who
have committed crimes punishable with imprisonment of
2 years or more,

The present Japanese Law of Extradition, following the
example of the repealed Ordinance (Article 1, Paragraph 2),
leaves the content of extradition crime to the respective
treaties according to Article 1, Paragraph 2. Consequently
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the contents of extradition crimes vary according to the
demanding country. The Treaty of Extradition between Japan
and the United States which is still in force enumerates the
extraditable crimes, whereas the Treaty of Extradition between
Japan and Russia (repealed) stipulated that the criminal shall
be surrendered in case the offence in question is punishable
with imprisonment for 1 year or more under the laws of both
contracting parties.

The crimes listed as extraditable crimes in Article 2 of
the Treaty of Extradition between Japan and the United
States were 14 at first, but later they were increased to 15
according to the amendment (Imperial Ordinance, Sept. 25,
1886) and the Supplementary Agreement (Imperial Ordinance,
Sept. 26, 1906). Thus, the above-mentioned 15 crimes are to
be understood between Japan and the United States as the
“extradition crimes” stipulated in Article 1, Paragraph 2 of
the Law of Extradition. Japan, in consequence, is not liable
to meet the requests by the United States for extradition when
the offence in question is one other than the 15 listed crimes.

Since Article 2 of the said treaty is confined to “burglary
criminal assault, or arson,” it leaves a question as to whether
attempts to commit, or instigation of these crimes constitute an
extradition crime between Japan and the United States. How-
ever, since item 1 of the same Article explicitly provides for an

ttempt to murder, and item 8 for instigation of petjury,
attempt or instigation of other crimes may be understood as
being not included unless there is specific reference to it. We
have already referred as to how an extradition crime should be
treated in the absence of a treaty.

Political Crime

As stated before, the Japanese Law of Extradition has
adopted the principle of non-extradition of political criminals.
There 15, however, a wide variation in the interpretation of the
term ‘‘political criminal”’. They can be roughly classified
into two groups according to the two theories they follow ;
namely the Objective Theory and the Subjective Theory.

(a) Objective Theory

This view maintains that a political crime is to be

determined by the type of crime, regardless of the
aim of the offender.
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{(b) Subjective Theory

This view maintains that a political crime is to be
determined by the aim or motive of the offender,
regardless of the type of crime.

Most treaties and laws of various countries do not define
political crimes, but rather tend to avoid possible controversy
in the interpretation of the term by excluding certain kinds of
offences from the concept of political crimes.

(1) Law based on the ODbjective Theory :

This is represented by the German Law of Extradi-
tion of 1929, Article 3 of that law gives a positive
definition by prescribing the acts not extraditable as
those which are associated with a certain political
act either in preparing for or securing, or conceiving,
or preventing, that political act. A political act, in
turn, is defined as a punishable act of infringement
directly inflicted, upon the existence and safety of
the State, the sovereign and the constituent members
of the State, the legislative organ, sufferage and
franchise of the people, or against the friendly
relations with foreign countries.

(2) Law based on the Subjective Theory :

Although not being a law. the Draft Convention on
Extradition drawn up by the Harvard Research in
International Law provides in Article 5 (B):

“That term political offence includes treason,
sedition and espionage whether committed by one
or more persons ; it includes any offence connected
with the activities of an organized group directed
against the security or governmental system of the
requesting State; and it does not exclude other
offences having a political objective.”

(3) Laws which have other criteria :

Among many domestic laws and treaties belonging

to this category, the following two are the most

typical ;

(i) Views represented in the Swiss Law. Accor-
ding to this view, even a crime which has
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been committed with a political objective will
not constitute a political crime if the factors
of an ordinary crime are preponderant. The
Swiss “Federal Law on Extradition to Foreign
States” stipulated in Article 10 that a criminal
shall be extradited in case the crime be
committed was primarily a common crime
regardless of whether or not it was committed
with a political objective.

(11) Views represented in the Belgian Law.
According to this view, homicide and other
crimes which inflict injury upon the Chief
of the State and his family are excluded from
category of political crimes (Article 6 of the
Belgian “Law Concerning Extradition” of 1856;
see¢ also Article 7, Paragraph 2 of the Swedish
“Law Regarding Extradition of Criminals”
of 1913).

In Japan, no definition of a political crime is given in
either the Ordinance or the Law of Extradition. Also the
Treaty of Extradition between Japan and United States has
no provisions concerning interpretation. On the other hand
it is an accepted theory in international law that the decision
as to whether or not the crime in question is a political crime,
lies with the country to which the request for extradition is
made, unless it is stipulated otherwise in the treaty. Thus,
in case there is a request for extradition by a foreign country,
the decision 1s left to Japan to determine whether the fugitive
is a political criminal or not. There is no doubt that a crime
like insurrection constitutes a political crime. If Japan
receives a request from a foreign country for extradition,
regarding any of the above crimes, say treason, she could of
course refuse. If a crime related to a political affair, but
also included factors of an ordinary crime such as homicide
and arson, it is extremely difficult to decide whether it is a
political crime or not. In such cases one should decide by
taking all the circumstances into account. In this connection,
it seems advisable to take the position of the afore-mentioned
Swiss Extradition Law and surrender the fugitive by taking
the crime he committed as a non-political crime when the
characteristics on a common crime preponderate over that of
a political crime.
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE
FIRST SESSION

INTERIM REPORT OF THE COMMITTEE
ON
PRINCIPLES OF EXTRADITION OF OFFENDERS

The Committee at its sixth and seventh meetings held
on Tuesday the 23rd and Wednesday the 24th April, 1957,
took up for consideration item 2 of Part III of the Agenda-
Principles for extradition of offenders taking refuge in the
territory of another including question relating to desirability
of conclusion of extradition treaties and simplification in the
procedure for extradition—which had been referred by the
Governments of Burma and India,

The Committee considered three Memorandum on
the subject presented by the Governments of Burma, India
and Japan and discussed the five questions which have been set
out in the Indian Memorandum, namely :

(i) whether and on what principle should a State
voluntarily extradite fugitive criminals even in the
absence of an extradition treaty ;

(i1) whether a State should extradite its own nationals
and the nationals of States other than the requesting
State ;

(iii) what should be the procedure to be followed in the
matter of extradition ;

(iv) what offences should properly bLe regarded as
extraditable and whether attempts to commit such
offences should also make person liable to be
extradited ;

(v) what principles ought to be followed in determining
the question as to whether a crime is of a political
nature.

The Committee took note of the statements made
by the Members for Burma and India and the views of the
Delegations of Burma, Ceylon, India, Indonesia and Japan.

The views expressed by the various delegations may
be summarised as follows :

v

i i
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(1) On the first question, the Burmese Delegation

@)

considered that since States owe a duty to each
other, adoption of measures in regard to extradition
of offenders was necessary. In its view this could
be done either by enactment of similar legislation
by all the participating countries or by conclusion
of bilateral treaties between them. On the second
question, the Delegation did not favour the
suggestion of surrender by a country of its own
nationals since this was frought with complications.
It was also not in favour of surrender of the
nationals of the third States direct to the requesting
State but was of the view that the requesting State
should approach the State of origin of the offender
for his extradition from the State where he had
taken refuge. The Delegation’s view on the third
question was that the existing practice of establish-
ment of a prima facie case against an accused person,
though cumbrous in procedure, had worked
satisfactorily and ought to be retained. The
determination of the fourth question, in its view,
should be left to the States themselves which could
be agreed upon by means of provisions in bilateral
treaties. On the fifth question the Delegation was
of the view that no general formula could be
evolved for determining as to whether a crime
was of a political nature.

The view expressed by the Indian Delegation on
the first question was that there could be no
objection to voluntary extradition of offenders
even in the absence of treaty arrangements. As
regards the second question, the Delegation could
not see sufficient justification for refusal on the
part of a State to extradite its own nationals or
the nationals of a third State. On the third point,
it considered the retention of the existing safeguard
of establishing a prima facie case against the accused
person to be necessary., On the fourth question
the Delegation favoured the proposal that the
extraditable offences should be determined by the
States themselves by means of extradition treaties
and that the extraditable crimes should be the
same in both the countries. On the fifth question,

©)
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having regard to the varied practice followed from
time to time, the Delegation felt that it was not
possible to lay down any general test to determine
as to whether a crime is of political nature
or not.

The Delegation of Ceylon did not favour the idea of
voluntary surrender of fugitive offenders and
considered the conclusion of treaties to be essential
in this regard. On the second question it was of
the view that in cases where extradition treaties
existed, the basis for extradition of its own nationals
ought to be on reciprocity, but reciprocity need not
be insisted upon always and in all cases. It saw no
objection to the surrender of the nationals of a third
State direct to the requesting State. s regards the
third question, the Delegation agreed with the views
that it was necessary to establish a prima facie case
before a fugitive offender could be extradited. On
the fourth question, its views were the same as those
of the Delegations of Burma and India, but it did
not favour the inclusion of attempts to commit
crimes in the list of extraditable offences. As
regards the fifth question, the Delegation was of the
view that no general formula could be evolved to
determine the political nature of a crime.

The Indonesian Delegation favoured the proposal
of voluntary extradition even in the absence of
treaties, but felt that this matter should be left to
the discretion of the Governments concerned and
ought to be limited to crimes of a serious character.
On the second question, the Delegation felt that in
principle no distinction could be made in this regard
between its own nationals and the nationals of
third States. It favoured the idea of extradition of
its own nationals only when they are charged with
crimes of a serious character subject to the discretion
of the requested State. On the third question, the
Delegation agreed with the view that the establish-
ment of a prima facie case was necessary before a
fugitive offender could be surrendered. As regards
the fourth question, the Delegation was of the view
that though there was not much difference in the
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st of extraditable offences which are attached to
e treaties concluded between various States, it
desired that whilst drawing up such lists, the local
conditions in the countries concerned should be
kept in view. The Delegation also felt that the
extraditable offences should be determined by the
States themselves in bilateral treaties. It was of the
view that attempt to commit offences should be
made extraditable only if such an attempt is regard-
ed as a crime in both the countries. On the fifth
question, it agreed with the views of other Delega-
tions that no specific test could be laid down for
determining the political nature of an offence.

1
1
o
L

The Delegation of Japan stated that although in
principle offenders are to be surrendered only on
the basis of a treaty, in practice such surrenders
are made voluntarily even in the absence of a treaty
with the requesing State. On the second question,
the Delegation did not favour the proposal of
surrender of its own nationals. On the third,
fourth and fifth questions, it was in agreement
with the views expressed by other Delegations.

The Delegation of Syria expressly reserved its
position,

The conclusions which could be drawn from' the

discussions of the Committee appear to be as follows ;

(1) There was agreement in principle among the

Delegations of Burma, Ceylon, India, Indonesia
and Japan that the conclusion of extradition
treaties between the various States was desirable so
that fugitive criminals could be surrendered to the
State in whose territory the crime had been com-
mitted. The Indian and the Japanese Delegations
were of the opinion that there was no objection
to the voluntary surrender of criminals even in the
absence of a treaty. The Indonesian Delegation
considered such voluntary surrender to be desirable
only in respect of crimes of a serious character.
The Delegations of Burma and Ceylon were not
in favour of such voluntary surrender.
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(2) On the question of extradition by a State of its

(4)

(5)

own nationals, whilst the Indian Delega‘tiorlwas. of
the view that there was no sufficient justification
in refusing to extradite its own nationals and th,e
Indonesian Delegation favoured surrender of one's
own nationals in respect of crimes of a serious
éharacter, the Delegations of Burma and Japan
were opposed to such surrender of its own natlon_als
by a State. The position taken by the Delegatlon
of Ceylon was that surrender of its own nationals
ought to be on a reciprocal basis betwe.en. the
Sti‘;tES. but such reciprocity need not be insisted
upon in all cases. On the question of surrenc}er
of nationals of a third State, the Burmese Delegation
was of the view that such extradition ought to 'be
+hroush the State of origin of the offegder which
shou‘xa be approached by the requgstmg Stcate.
The other Delegations saw no olﬁect'lon to dlreFt
surrender of offenders to the requesting State 1n
such cases.

Tne Delegations of Burma, Ceylon, India, .Indonesrq
and Japan were agreed that a prima facte case of
suilt in respect of an extraditable offence ought to
Bc established before a fugitive offender could be

handed over to the requesting State.

The Delegations of Burma, Ceylon, Incllia, Indonesia
and Japan were agreed that extraditable offences
should be determined by the States themselyes by
means of extradition treaties on the questlo‘n;as
to whether attempts to commit e§trad1table
offences should themselves be extraditable, the
Delegations expressed varying opinions.

The Delegations of Burma, Ceylon, Indi.a, Indonesia
and Japan were agreed that no particular test or
formula could be evolved to determine the question
a8 to whether a particular crime could be regarded
as one of a political nature.

The Committee having considered "the statements

and views noted above, put forward by various(Delegat;o\r;s
represented at this Session, is of the opinion that it \vo'ul1 g
necessary for the Committee to collect further material an
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make a study of the question relatin
of fugitive criminals and the
own naFionaIs and those of third
2 position to make its recomm
of the participating countries,

g to voluntary surtender
question of extradition of its
States before it would be in
endations to the Governments

(1) The Committee favours the
State surrenders a fugitive crimi
State, a prima facie
established to show :

view that before 2

nal to a requesting
case of guilt ought to be

(1) that an extraditable offence was committed:

: )
(i1) that the offenc'e Wwas committed in the territor
of the requesting State ; d

(ii1) that Fhe crime was committed by the person
who is sought to be extradited; and

(iv) that the crime is not of 3 political natyre,

= : ;
(2) The Committee is of the view that no specific
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8overned in accordance with the rules of criminal

pProcedure as prevailing i
In the country whe
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5 . ; :
(3) The Committee is of the view that extradition

tre‘a@gs ‘ought to be concluded between the
participating countries and that the list of extradi-

table offences should be set out in such treaties

(4) The Committee is of the opinion that it is not
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question as to whether a crime is of g political

-h( R 2
c 11a§te1 or not and has to be judged in the facts
and Circumstances of each case
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE
CAIRO SESSION
Interim Report of the Sub-committee on Extradition

In the first Session, the question of extradition of fugitive
offenders was generally considered by the Committee though
the delegations of Iraq and Syria had reserved their position.
In an interim report drawn up by the Committee at that
Session the views expressed by the delegations were sum-
marised. At this Session, the delegation of the U. A R,
submitted a written memorandum on the subject. A general
statement was made by the delegation of the U. A. R. while
the delegation of Indonesia madea statement dealing with
the question of offences of a political character.

The basis of discussion at the Session was the detailed
questionnaire prepared by the Secretariat®on the various
aspects of extradition. The views of the delegations were
ascertained in the form of answers to the questions. The
views may be summed up subject-wise as follows :

I. Legal Duty of Extradition

It was agreed that no legal duty is imposed by custo-
mary international law on States to extradite fugitive
offenders. The majority of the delegations were, however,
of the view that extradition may, in the absence of a treaty,
be effected by way of international cooperation in suppression
of crimes on a reciprocal basis. Some delegations, however,
thought that extradition could be effected only in pursuance
of a treaty.

II. Extraditable Offences

A, The Nature of Extraditable Offences

Until recently the practice among the participating
countries was to enumerate the offences which were to be
made extraditable in treaties and in the municipal legislations
relating to extradition. The latest extradition convention
among the member States of the Arab League on the other
hand has adopted the method of describing extradition
offences as being those which are punishable with imprison-
ment for a certain minimum period. It might be possible ta
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combine both these methods in extradition

laws and in
extradition treaties.

Regarding attempts to commit offences, some of those
who adopt the enumerative method would make attempts
to commit only the more serious offences extraditable
provided such attempts amount to punishable offences.

B. Conditions of Extradition

The laws and/or the treaties of most of the partici-
pating countries have generally provided for some or all of
the following conditions for extradition, namely :

(1) Non bis in idem, i.e. the rule

providing against
double jeopardy for the same act.

(2) Double criminality ; i.e. the act should be punishable

as an offence in both the requesting and the
requested States,

(3) Specially ; i.e. a person may not be tried in the
requesting State except for the offences for which
extradition was obtained. The U.A.R. delegation
pointed out certain exceptions to this rule namely :

(a) Where the person extradited accepts in a
formal statement to be tried for other offences.

(b) If, after being given the opportunity of re-
turning within a reasonable period to the
requested State, he waives it, and

(¢) If the requested country agrees to the pro-

secution of such a person in the requesting
State for other offences.

(4) The requested State in its discretion may decline
extradition on the ground of lapse of time, i.e. the

request for extradition was made unreasonably
late.

(5) Extradition may not be granted for offences of
political character. The delegation of Ceylon,
however, stated that although this principle has
been accepted in Ceylon at present, in future
legislations she would reserve the right to extradite
persons who commit serious types of mixed crimes
such as crimes which are of both political and
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ordinary naturz. No comprehensive definition of
what is an offence of a political character was
however, available.

The delegation of Indonesia urged consideratign1dl{_\:
the member States of the principle that no offence shomwbmr
considered as being of a political character by the mﬁe'rlx e
States if it was committed in any of these States by a foreigner.

III. Extradition of Nationals and those of third States

The participating countries, with the exceph(_lm‘ z)i
Burma, Japan and the HiA R consider’ed that a 'Stat’e sgc.nud
extradite even its own nationals for crimes corpxr}ltte\ll_l : 1(:;6
on reciprocal basis as they were of 'the opl.mon{ tha 1 n:
difficulty of securing relevant eviden'ce in the trial of a pu:a :
in his home State for a crime committed abroad was a boo .
sround for extraditing him to the Stfate where 'the crmlc }\ltfl
Zommitted. Regarding the extradition .of nationals of ;c %1c1
States, all the delegations agreed that this cguld not be I(S ;:eé
though the delegations of Burma, Indonesia and }tle 1'« : Q
stres;ed the desirability of such a request for extradition being
routed through the home State of the person whom extra-
dition had been asked for.

1V. Procedure for Extradition

In almost all the participating countries the procedm"e
for extradition is substantially similar. A prima ‘facw case 18
to be made out against a fugitive offender n an Fne countrlesé
While in the majority of the member States, 1t 1S a cqurt }o
law which considers whether a prima facie case exists, 10 € 1\@
southern region of the U.AR. this is done by thg EXCCPSV%
In all the States the fugitive offender' woul'd be dls.chargﬂe ' 1n
a prima facie case 1s DOt made out against him a'nd no .qmstu?'
of his extradition would then arise. Even if a prima fru,'z,ei
case is made out, however, the final decision to extraéhte is stil
in the discretion of the executive in all the member States.

The person against whom a prima facie case has beer;
found to exist, would perhaps be able to obtain a writ ¢
Habeas Corpus in Burma, Ceylon and India.

In the event of requests for extradition of the samz
person being received from more than one State, the' rcqgeste
Seate would have to decide to which of the requesting otates,
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the person should be handed over. In most of the countries
such an occasion has not arisen. Should it arise, however,
it is generally felt that the priority of the claim, the gravity
of the crime, or the penalty to be imposed should be taken
into account, subject to the discretion of the requested State,

In the Extradition Agreement of 1952 among the Arab
League States, the priority of extradition for the same offences
isto be given first to the State whose interests have been
dffected most by the offence, next to the State in whose terri-
tory the offence was committed, and subsequently to the
State of whom the person is a national. However, if the claims
are for different offences, the person in question is to be
handed over to the State which made the first request for his
extradition. When the fugitive has been abducted from a
foreign country by agents of the State which wishes to prose-
cute him, it has generally been felt that the State from whose
territory the abduction took place was entitled to demand
the return of the abducted person, If such an abduction
amounts to an extraditable offence, such a State may even
demand the extradition of the abductors, Where the
surrender of a fugitive from a State is effected by its own
citizens or by persons under its control, it was generally felt
that the State from which the surrender has been effected
may not be able to demand the return of the fugitive,

As there appears to be a fair measure of agreement
among the delegations of the participating countries on most
of the questions discussed in this Session, it is for consideration
whether an attempt should be made to embody the agreed
principles into a draft convention at a later stage.
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DRAFT ARTICLES & COMMENTARIES
ON
EXTRADITION

(Prepared by the Secretariat of the Committee)
Introductory

This subject was referred to the Committee for consi-
deration by the Governments of India and Burma. The
Governments of India, Burma, Japan and United AFab
Republic have submitted memoranda on the subject, . Dun'ng
the First Session, the Committee discussed the five main topics
which had been set out in the Indian Memorandum and
adopted an Interim Report on the subject. During Fhe Second
Session, the views of the Delegations were ascertam’ed on the
basis of a questionnaire prepared by the Secretariat a'nd a
second Interim Report was drawn up by the Cpmnnttee.
This report states that “as there appears to be a fair measure
of agreement on most of the questions discussed in this
Sessibn,. it i3 for consideration whether an attempt sbould.be
made to embody the agreed principles into a Draft Conventl‘on
at a later stage”. The Secretariat has accordingly stgd'led
the subject and drawn up the Draft Articles on EXtrZ;lleIOH,
in which an attempt has been made to embody the principles
agreed to at the Cairo Session. The Draft Articlcs. and' the
Commentaries have been prepared by the Secretarlar. with a
view to assisting the Committee in its final discussions on
this subject at the Third Session.

Numerous bilateral treaties on extradition have been
concluded between States but most attempts to regt}late
extradition by means of multilateral conventions have failed.
The earliest attempts at codification in this field were made
by the Latin American States. In the late ninetegnth and
early twentieth centuries, three multilateral conver:ﬂons were
concluded by Latin American States, namely, the Convention
of 1889 between Argentina, Bolivia, Paraguay, Pf?ru and
Uruguay and the Conventions of 1907 and 1911 which included
Costa Rica, Columbia, Eucador, Guatemala, Hondur.as,
Nicaragua, San Salvador and Venezuela among the signatories.
These early agreements in the Central American region were
succeeded by the Bustamante Code of 1928 and the Central
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American Convention of 1934. The practical results of t}

1ese
agreements were, however, negligible. The
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provisions made for reservations by signatory Powers had the

eflect of nullifying the very purpose of the conventions,
namel)',-', the object of arriving at uniformity in State practice.
The time was not yet ripe for the conclusion of multilateral
conventions on extradition and it is not surprising to find
that the Committee of Experts for the Progressive Codification
gf International Law, appointed by the League of Nations
in 1926, came to the conclusion that there‘were very few
questions suitable for inclusion in an extradition conve;n:ion.
The Committee of Experts were of the opinion that only a

very few minor non-controversial questions were ‘susceptible’
of being dealt with in

n an 1international convention on
extradition.

Over thirty years have elapsed since this opinion was
e.xpressed and it is for consideration whether the time is now
ripe for the conclusion of a multilateral convention on
extradition. The establishment of regional inter-govern-
miental bodies, such as the Organization of American States,
the Council of Europe, the League of Arab States and this
Committee, has provided an active stimulus to the develop-
ment and codification of international law in their respective
regions, by the creation of machinery whereby the procedure
for holding regional conferences has been facilitated and
whereby continuity in the organisation of research and the
distribution of information has been secured. It may indeed
be' s.aid that these regional organisations, concerned as they are
with the technical aspects of international co-operation, have
achleved a greater success in the promotion of multilateral
conventions than had been possible under the old system of
proceeding only through the Foreign Offices of the States
concerned. Standing Committees of legal experts, such as the
In.ter—American Juridical Committee and this Committee, have
ftz»n?ulfxted international juridical activity by fostering the
nitiative necessary for the promotion of conventions on parti-
cular subjects falling within their terms of reference. In the field
’of extradition, draft conventions have recently been drawn up
by the League of Arab States, the Inter-American Juridical
Committee and the Committee of Experts of the Council of
Europe. Although the subject of extradition was originally
selected by the International Law Commission for codification,
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the Commission has not yet taken up the subject for consi-
deration. The Extradition Agreement of the League of Arab
States was discussed in detail at the Cairo Session of this
Committee and it is not necessary to dwell on it here. The
[nter-American Draft Convention on Extradition was drawn
up by the Juridical Committee and submitted to the Council
of Jurists. The discussions on the draft at the Third Meeting
of the Inter-American Council of Jurists revealed a considera-
ble difference of opinion in respect of the practical application
of the principles of the draft to concrete situations, The
chief differences of opinion arose in connection with the
conditions under which extradition should not be granted
and in connection with the extradition of nationals. Many
provisions of the draft convention reopened traditional
differences of opinion among the Member countries. The final
draft, as revised, was approved by the Council of Jurists
ard transmitted to Council of the Organisation of American
States.

Perhaps the most interesting draft, from the point of
view of this Committee, is the European Draft Convention
on Extradition which has been prepared “with a view to the
punishment of those committing crimes on the territory of one
of the Members of the Council of Europe, and taking refuge
on the territory of another Member”. The Committee of

Ainisters of the Council of Europe, after obtaining the views

of the Member Governments, set up a Committee of Experts
which prepared a Draft Convention which was adopted by the
Legal and Administrative Committee of the Council of Europe.
A careful study of this draft reveals that there dces not
appear to have been much agreement among the Member
countries on the fundamental principles governing the law of
extradition. This conclusion is inescapable as numerous
"eservations have been included in the Draft Convention and
many of its Articles have been very loosely worded in order to
secure general acceptance. The draft as a whole has been
J on the well-known Harvard Research Draft on
Exrradition. In view of the fact that there was not, as vet,
general agreement among the Member countries on the most
important principles relating to extradition, the draft does
not contain much originality and does not appear to mark
any advance cn the majority of existing bilateral treaties
between Member States of the Council of Europe.

o
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At the Cairo Session of this Committee, however, there
appeared to be a fair measure of agreement among the
delegations of the Member countries on the general principles
relating to extradition of fugitive criminals, It was agreed
that no legal duty is imposed by customary international law
on States to extradite fugitive offenders and that extradition
should not be granted for political offences. It was agreed,
further, that any draft prepared by this Committee should
contain provisions providing against ‘double jeopardy’ and
‘double criminality” and that the rules of ‘speciality’ and
‘prescription’ should also be included in such a draft. In all
the Member countries the procedure for extradition is sub-
stantially similar and it was agreed that a prima facie case
should be established before the fugitive is extradited. The
principles agreed to at the Cairo Session have been embodied
in the Draft Articles prepared by the Secretariat., It must
be emphasised, however, that only the principles agreed to
have been included in the draft. The draft has been prepared
with a view to securing general assent and where there was
disagreement, either no provision has been included or a
discretionary clause has been inserted. The draftsman has
refrained from including in the draft, for instance, a definition
of such controversial terms as political and fiscal offences.
The Committee took the view that no formula could be
evolved to determine the question of a ‘political crime’ and
the question of fiscal offences was not considersd by the
Committee. In view of the absence of unanimity, it has not
been possible to deal satisfactorily with the question of attempts
to commit offences and it has not been possible to reconcile
the conflicting views of countries which extradite and those
which refuse to extradite their own nationals; nor has it been
found possible to draft precise provisions relating to the
question of concurrent requests for extradition of the same
person or the question of transit of extradited persons, as the
Committee has not discussed those problems adequately. At
the Third Session, the Committee might direct its attention
to these questions and also to the other questions relating to
extradition which have not been discussed and have therefore
not been included in the Draft Articles, but have merely
been referred to in the Commentaries.
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DRATFT ARTICLES
ON
EXTRADITION

(Embodying the principles agreed to at the Cairo Session).
Article 1

The Contracting Parties undertake to surrender lo each other,
in the circumstances and under the condilions stipulated in the
present Treaty|Convention, persons who are in the lerritory of one

Party and are being prosecuted or have been convicted by the judicial
authorities of the other Parfy.

Commentary

At the Cairo Session there was agreement in principle
among the delegations that the conclusion of an extradition
convention between the participating countries was desirable.
A convention of this kind, if it is to command the general
assent of the participating countries in the Committee, would
seem to require the general acceptance by Member States of
certain basic principles. At the Cairo Session there appeared
to be a fair measure of agreement among the delegations of
the Member countries on the general principles relating to
the extradition of fugitive criminals, although some differences
of opinion were expressed on certain aspects. It was agreed
that “no legal duty is imposed by customary international
law on States to extradite fugitive oftenders”. The majority
of the delegations were, however, of the opinion that
“extradition may, in the absence of a treaty, be effected by
way of international co-operation in suppression of crimes
on a reciprocal basis”. India was of the opinion that
“international law Imposes no obligation in extraditing
criminals, but States do recognise it even in the absence of
treaties.”” The U.A.R. expressed the view that “extradition
is a moral obligation based on the principles of solidarity
and cooperation between nations” and Japan stated that
although international law imposes no obligation, ‘“‘extradition
is made even in the absence of treaties.”

Some delegations, however, thought that extradition
could be effected only in pursuance of a treaty. Ceylon
stated that her law recognized extradition but only with
countries with which she had a treaty and Sudan expressed
the view that “‘there should be a treaty regarding
extradition because otherwise things weould be fluctuating”.
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Although it has been asserted by some writers on International
law that there is a legal duty to extradite even in the absence
of a treaty, this doctrine has not become an established rule
of international law and there Wwas agreement in principle
among the delegations to the Cairo Session that there is no
legal duty of extradition under Customary international law,
The present Draft accordingly commences with an Article
which states that the contracting parties undertake to
surrender fugitive offenders only “ip the circumstances and
under the conditions stipulated in the present Convention.”

Article 2

Lairadition shall not be granted unless the offence, for which
the person sought is being prosecuted or has been c;mm'cted £s
punishable by at least one year's imprisonment, under the laws of
both the requested and requesting States,

Commentary

Every draft convention on extradition has to choose
between two methods of qualifying extraditable offences
namely, the enumerative method and the eliminative method'
The enumerative method, which specifies each offence for.
which extradition may be granted, has been adopted by most
extradition treaties in the nineteenth and early twentieth
centuries. This system has also been adopted in municipal
legislation by the United Kingdom (Extradition Acts 1870
1873, 1906 & 1932), Belgium (Law of 1933), and countries such’
as India, who have based their Extradition Acts on the British
model. Until recently the bractice among the Member
Countries of this Committee has been to enumerate the offences
which are to be extraditable in treaties as also in the municipal
legislations relating to extradition, The modern trend, in both
e,\'.traditiou treaties and municipal legislation, is to adopt the
eliminative method, which defines extraditable offences by
;e.ference to the maximum or minimum penalty which may be
imposed. Modern bilateral treaties, such as the Extradition
Treaty of 12 June, 1942 between Germany and Italy, and the
Treaty of 29th November, 1951 between France and the
Federal Republic of Germany, have adopted the eliminative in
preferance to the enumerative method. The recent treaty
be,t'-,.vecn Iraqg and Turkey provides that the offence must be
punishable in both countries with at least one year's imprison-
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ment. The eliminative method has also been adopted in
municipal legislation by countries such as France (Law of 1927)
and Germany (Law of 1929). Recently concluded multilateral
conventions, such as the Extradition Agreement of 14th
September 1952 between the Member States of the League of
Arab States and the Extradition Convention of 5 May, 1954
adopted by the Legal Committee of the Council of Europe,
have adopted the eliminative method. The eliminative method
has also been adopted by the well known Harvard Research
Draft on Extradition and by the Draft Convention on Extradi-
tion adopted by the Inter-American Council of Jurists at its
Third Session at Mexico City in February 1956. The present
Draft accordingly adopts the eliminative method and provides
that an offence, in order to be extraditable, must be punishable
with at least one year’s imprisonment in both countries.

The laws and treaties of most of the Member countries
of this Committee have adopted the princifle of double
criminality, namely, that an act should be punishable as an
offence in both the requesting and requested States. The
present Draft accordingly adopts this provision. All the
delegations at the Cairo Conference appeared to be in agree-
ment on this question. With regard to attempt to commit an
extraditable offence, there did not appear to be unanimity
among the delegations as to whether such offences should
themselves be regarded as extraditable. Ceylon, Irag and the
U.A.R. appeared to favour the view that attempts to commit
serious offences should also be extraditable, but Japan
expressed the opinion that an attempt to commit an offence
should not 'be extraditable. As there was no unanimity on
this: question, a separate provision relating to attempts to
commit an offence has not been included in the present Draft
as the Draft has been prepared with a view to securing general
agsent,

Article 3

Extradition shall not be granted for political offences. The
requested State shall determine whether the offence is political.

Commentary

All the delegations at the Cairo Session were of the
opinion that extradition should not be granted for political
offences. The delegation of Ceylon, however, observed that
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“although this principle has been accepted in Ceylon at
present, in future legislations she would reserve the right to
extradite persons who commit serious types of mixed crimes,
such as crimes which are both of a political and ordinary
nature’. The delegation of Indonesia urged consideration
by the Member States of the principle that “no offence should
be considered as being of a political character by the Member
States if it was committed in any of these States by a
foreigner”. In the view of Indonesia, a political crime can
only be committed by persons exercising political rights in
the States in which the crime has been committed; in other
words, it can be committed only by a citizen of that State
within the boundaries of the State concerned. Thus, in the
view of Indonesia, a political crime can only be committed
against one’s own State within its boundaries and a foreigner
cannot be regarded as having committed a political crime
against a State other than his own. As the Committee has
not as yet expressed an opinion on this new approach to the
problem of political crimes, a provision to this effect has not
been included in the present Draft.

Extradition treaties do not usually contain a definition
of the term “political offence”. A similar situation prevails
in most systems of municipal law. Although the Japanese
Law of Extradition has adopted the principle of non-extradition
of political criminals, no definition of a political crime is
given in either the Ordinance or the Law of Extradition.
With regard to the United Arab Republic, neither the Syrian
Penal Code nor the laws of the Egyptian Region contain a
definition of political offences for the purpose of extradition.
A similar position prevails in the municipal legislations of
the other Member countries. This is true of almost all
systems of municipal law. A singular exception is the
German Extradition Law of 23 December 1929, which defines
political offences as “punishable attacks directed immediately
against the existence or the security of the State, against the
Head or a member of such of the government of the State,
against a constitutional body, against the rights and duties
of citizens in the course of elections and plebiscites, or against
good relations with foreign countries”.. The inadequacy of this
definition is apparent to anyone who is acquainted with the
political history of Germany under the Nazi regime. The
difficuity of defining a political crime is no less reflected in

—
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the writings of text-book writers among whom thgre is mgch
CONtroversy. Some writers consider a crime ‘political’ if

committed from a political motive, whereas others call
‘political’ any crime committed for a political purpose, again
others recognise such a crime only as 'political’ as was
committed both from a political motive and at the same time
for a political purpose; and finally, some writers confine the
term ‘political crime’ to certain offences against the State only,
such as high treason.

In view of the paucity of legislative precedents and
the failure of text-book writers to formulate a satisfactory
definition of the term, a definition of the term ‘political
offence’ has not been attempted in the present Draft. The
fehsibility of defining political crime has always been
doubted: and in most countries the quesgion is left to dis-
cretion of the authorities exercising jurisdiction in the matter.
English law, for instance, merely refers to ‘offence of a
political character’ and does not attempt a precise definition.
A similar position prevails in French law, with the exception
that in France an offence committed during an insurrection
or civil war is always regarded asa political offence. Belgian
law recognises the so called ‘fait comnexe a wun crime ow delit
politique’ and Swiss law the ‘systeme de la predominance,
At the Cairo Session, the delegations unanimously agreed
that no particular test or formula could be evolved to deter-
mine what is a political offence. The present Draft accord-
ingly provides that the decision as to whether an offence is
political or not, shall be left to the discretion of the requested
States. Such a provision is in accordance with State practice
in the Member countries. A similar provision has been
adopted by the League of Arab States in its Extradition
Asreement of 1952, and by the Inter-American Council of
Jurists in its Extradition Convention of 1936.

Article 4

Bach Contracting Party reserves the right to grant or refuse
extradition of its own nationals.

Commentary

The municipal laws of most countries provide that
nationals shall not be extradited, but there are some countries
which are prepared to do so on a basis of reciprocity. Belgium,
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Denmark, France, Germany, Greece, Italy, Spain, Switzerland
and almost all the other continental European States contain
provisions in their laws and Constitutions that nationals may
not be extradited. On the other hand, the United Kingdom
and the United States do not make any distinction in their
extradition law between their own nationals and foreign
citizens; presumably the United Kingdom and the United
States are prepared on principle to surrender their own
nationals, but in practice this policy is not always followed on
account of the difficulty of securing reciprocity. Most of the
treaties between the United States and foreign countries
either disclaim any obligation to surrender citizens of the
asylum State or make their surrender discretionary with that
State. Similarly, it is not unusual for the United Kingdom when
concluding extradition treaties with countries which prohibit
the extradition of their own nationals to insert a clause which
leaves it to the discretion of the United Kingdom to grant or
to refuse the extradition of United Kingdom nationals,

It is difficult to reconcile, by means of a draft conven-
tion, the fundamentally different approach of States which
prohibit and those which permit the extradition of their own
nationals. At the Cairo Session, India, Ceylon, Iraq, Sudan
and Indonesia appeared to be in favour of the extradition of
their own nationals on a reciprocal basis. Burma, Japan and
the U. A.R. expressed a contrary view. Indonesia stated
that she had no objection to extraditing nationals provided
that they had committed crimes of “a serious nature’. The
U. A.R. on the other hand stated quite clearly that the
principle of extraditing a national was not acceptable to the
U. A.R. Sudan observed that she had no objection to
the extradition of her nationals but Burma stated that she
was reluctant to hand over nationals. Ceylon appeared to
be in favour of the extradition of nationals but Japan stated
that her “own nationals should not be extradited”. In view
of the fact that there was no unanimity among the delegations
on this question, the present Draft leaves it to the discretion
of the Contracting Party whether to grant or refuse extradition
of its own nationals.

Article &

Fxiradition shall not be refused on the grounds that the person
aought is not a national of the requesting State.
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Commentary

The practice of States as evidenced In varilous; extra-
dition treaties appears to favour the extradition of persons
who are not nationals of requesting State. All the delegations
at the Cairo Session agreed that extradition of nationals of
third States could not be refused. Japan observed that
although it was a delicate question, she had no objection to
the extradition of a person who was not a national of the
requesting State. Indonesia and Ceylon stated quite clearly
that they had no objection, and India observed that she had
“no objection if a treaty exists”. Although the U.A.R. urged
that in such a situation it was advisable for the requested
State to give notice to the State of the person in question,
and Burma stressed the desirability of such a request for
extradition being routed through the home State of the person
concerned,

Arlicle 6
Extradition shall not be granted for purely military offences.
Commentary

Most extradition treaties exclude military offences but
the exemption is intended to be granted only for offences of an
exclusively military character. The agreement between Egypt
and Iraq of 1931, for instance, expressly prohibits extradition for
‘purely military offences’ and the Franco-German Treaty of 1951
provides that extradition shall not be granted if the offence
‘consists exclusively of a violation of military duties’. The
Inter-American Draft Convention of 1956 similarly excludes
‘essentially military crimes’. The exemption is for offences of
an exclusively military character and not for those which are
also offences under general criminal law. Although the
delegates at the Cairo Session appeared to be in agreement
with this principle, no attempt was made to define what was
meant by a military offence. Japan, Indonesia, India and
Ceylon stated that there were no provisions in their extradition
laws relating to military offences. Iraq stated that under her
law there was an express provision excluding military offences
from extradition and the U. A.R. said that the “Egyptian
Military Code defines military offences as being offences
committed by any member in the rank and file of the Armed
Forces in violation of military duties and disciplines imposed
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on him by his military status such as desertion, disobedience of
orders, attempt at suicide ete.”

Extradition treaties have, in the past, often excluded
fiscal offences, including wviolations of revenue, customs and
excise laws as well as exchange control laws, from the purview
of extradition. The Treaty of 3rd September, 1930, between
Germany and Turkey, (as revived by an Asgreement of 1
February 1952, between the Federal Republic of Germany and
Turkey), expressly excludes extradition for fiscal offences. So
does the Treaty between Germany and Italy, of 12 June 1942,
(as revived by an Agreement of 1st March, 1953, between the
Federal Republic of Germany and the Italian Republic).
Perhaps the reason for the exclusion is that there is a danger
that fiscal offences when made the basis of requests for extra-
dition may, in fact, disguise attempts to enforce confiscatory
legislation. The modern tendency is, however, not to exclude
fiscal offences from the purview of extradition. The Franco-
German Treaty of 1951, for instance, permits extradition for
fiscal offences, including violations of exchange control laws.
Similarly, the Draft Convention adopted by the Council of
Europe (Legal Committee) in 1954 accepts the principle of
granting extradition for fiscal offences. As the modern view
is that there is no reason, in principle, to exempt fiscal offences
from the purview of the law of extradition, a provision
excluding fiscal offences has not been included in the present
Draft. The Committee has not expressed an opinion on this
question.

Article 7

Extradition shall be granted only of the offence, for which the
person sought is being prosecuted or has been convicted, has been
commitied within the jurisdiction of the requesting Stale,

Commentary

Most extradition treaties provide that extradition shall
be granted only if the offence was committed within the
jurisdiction of the requesting State. The Anglo-American
Extradition Treaty of 1931, for instance, provides that extradi-
tion shall be granted only if the crime was “committed within
the jurisdiction of one party” and the person sought is “found
within the territcry of the other party”. The Extradition
Treaty between Japan and the United States contains a similar
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provisions in Article 1. The Inter-American Draft Convention
of 1956 also provides that the offence “must have been
committed within the jurisdiction of the requesting State”,
At the Delhi and Cairo Sessions of this Committee there was
agreement in principle among the delegations that the cen-
clusion of an extradition treaty was desirable so that fugitive
criminals could be surrendered to “the State in whose territory
the crime had been committed.

Article 8

The requesting State shall not, without the consent of the
requested State, prosecute or punish the person extradited for any
offence committed before his extradition other than that for which he
was catradited.

Commentary .

The rule of speciality is usually embodied in extradition
treaties but there is no universally recognised rule of
customary international law in this matter and it 1s not
surprising to find that State practice is widely diverdent.
The extradition laws of some countries such as the United
Kingdom do not permit the trial of the person extradited “‘on
facts cther than those on which the surrender is based”.
Section 19 of the 1870 Extradition Act of the United Kingdom
provides that a person “‘shall not.........be tried for any offence
committed prior to the surrender......... other than such of
said crimes (described in the First Schedule) as may be proved
by the facts on which the surrender is grounded”. German
law, on the other hand, permits the consideration at the trial
of “new facts” which have subsequently been revealed,
provided that these “new facts” leave unaffected the general
factual situation underlying the offence when viewed as a
whole. Belgian law permits the prosecution of the person
extradited for all offences committed prior to extradition,
provided such offences fall within the category of extraditable
crimes under the treaty in question. At the Cairo Session,
India, Burma, Cevlon, Indonesia, Japan and Iraq were of the
opinion that a person may be tried only for the offence in
respect of which extradition was granted. Burma observed
that “international custom seems to be that when extradition
is requested by the requesting State for a particular offence,
then the person can be tried only for that offence and cannot
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be tried for an offence other than that mentioned in the
extradition report unless there was an elapse of time and
permission was obtained from the requested State”. Indonesia
and Iraq stated that their extradition laws contained no
provisions relating to this matter and Japan observed that
“theoretically the person must tried for the offence in
respect of which extradition was granted.”

The U.AR. agreed that “treaties and custom usually
prevent trial for any offence other than that for which extra-
dition was granted”, but raised the question of certain
exceptions to this rule of speciality. In this context it may
be asked whether the rule of speciality is an absolute one.
Are there any limitations in the rule of speciality ? If so,
may the rule be waived arnd by whom ? Here again there is
a considerable divergence in law and practice in different
countries. The extradition laws of a few countries provide
that the limitation can be waived only by the surrendered
person himself. This exception was mentioned by the U.AR.
Most treaties, on the other hand, provide that the rule may
be waived with the consent of the requested State. This
exception was also mentioned by the U.A.R. The Franco-
German Extradition Treaty of 29th November, 1951 is recent
example of a treaty which contains such a limitation. This
treaty provides, in Article 16, that the rule shall not apply
“if the State which has extradited (the person concerned)
consents to an extension of the extradition”. The wording is
not a very precise one. The present Draft does not go as far
as the Franco-German Extradition Treaty. It provides in
accordance with the view of the U.AR. that the requesting
State shall not, without the consent of the requested State,
prosecute or punish the person extradited for any offence
committed before his extradition other than that for which
he was extradited. Such a provision has been included in
most of the recently concluded conventions on extradition
such as the European Draft Convention of 1956 and it also
forms part of the well-known Harvard Research Draft
Convention on Extradition.

Article 9

Extradition shall be refused if the person claimed has already
been tried and discharged or punished, or is still under trial in the
requested State, for the offence jor which extradition ts demanded.
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Commentary

The laws and/or treaties of most of the Member
countries contain provisions providing against double jeopardy
for the same act. There is, for instance, a provision in the
Criminal Procedure Code of Irag prohibiting double jeopardy
and treaties concluded by Iraq with other countries, such as
the Iraqi-Egyptian Treaty of 1931, contain provision to this
effect. The principle of ‘Nor Bis In Idem® is also observed
by the U.A.R. and the agreement signed by Egypt and. Iraq
in 1931 stipulates that the requested person may not be
surrendered if he has been previously tried for the offence for
which his surrender is requested, so that punishment may not
be repeated for the same offence. The extradition agreement
concluded between the Arab League States contains a stipula-
tion to this effect. The principle of ‘Non Big In Idem’ is also
recognised by Japan and Indonesia. All the delegations at the
Cairo Session agreed that a person shall not be extradited if he
has already been tried and discharged or punished or is still
under trial for the offence for which his extradition 1is
demanded.

Article 10

Extradition may be refuscd when the person claimed has
become immune, by reason of lupse of time, from prosecution or
‘punishment accurding lo the laws of either the requesting or requesied
Stale,

Commentary

Although all extradition treaties contain a rrovision to
the effect that extradition may be refused on the ground of
lapse of time, some treaties provide that the request may be
refused if the offence is time-barred under the law of the
requested State, while others provide that the requecst may be
refused only if the offence is time-barred under the laws of
both the requested and the requesting States. Although all
the delegations at the Cairo Session agreed that extradition
may be refused on the ground of lapse of time, the Committee
does not appear to have expressed an opinion on this latter
question. Most treaties have in the past regarded the law
of the requested State as decisive, but the modern tendency,
as exemplified in the Franco-German Treaty of 1951, the




appears to favour the refusal of
extradition when the offence has become time-barred under
the laws of either the requested or the requesting State. As
the extradition laws of the Member countries appear to be
silent on this matter, the present Draft follows the modern
tendency and provides that extradition may be refused when
the trial or punishment of the offence has become barred by
lapse of time according to the laws of either party.

Article 11

1. The requisition for exlradition shall be made in writing
and shall be communicated by a diplomatic or consular officer of the
£ 17,

requesting State to the constituled authorily of the requested State,

2. The requisition shall be accompanied by the original or a
certified copy of the senfence or of the warrant of arrest or other
document having the same walidily, issued by a competent judicial
authority.

3. The nature of the offence for which the requisition for
extradition ts made, the time and place of its commission, its legal

classification or descriptian, and ihe legal provisions epplicable fo
it, should be specified as precisely as possible,

4. The requisition shall also be uccompanied by a copy of the
eriminal provisions that are applicable to the case, togelher with a
description of lhz person cluimed and any other particulars which
may serve to establish his identily and nationality,

5. In the case of a person accused of an offence, the requi-
sition shall be accompunied in addition by the original or certificd
copy of the statements of witnesses and declerations of ewperts, made
on oath or otherwise to a competent judicial authority.

6. The extradition shall take place only if, decording to the
authorities of the State applied lo, the existing evidence would be
sufficient to justify committal for trial if the offence had been
committed in the territory of that State.

Commentary
In all the Member countries, the procedure for extradition

is substantially similar and the delegates at the Cairo Session
said that their countries followed international practice in this
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matter. The Afrst five paragraphs of Article 11 have accord-
ingly been drafted with a view to conforming with
international practice ; similar provisions are found in all
extradition treaties. With regard to paragraph six, all the
delegates at the Cairo Session stated that their laws require a
prima facie case to be established before surrendering a fugitive
criminal. While in the majority of the Member States, it
is a court of law which considers whether a prima facie case
exists; in the South Region of the U.A.R,, this is done by the
executive, The U.AR. delegate stated that in Egypt the
surrender of criminals is entrusted to the executive authorities,
In the Northern Region, however, the Syrian Penal Code
provides that the Courts are the proper authority to examine
extradition demands. On this matter, Oppenheim’s Inter-
national Law (Vol. I) states that “it is not within the province
of the courts of the requested State to try the case on its
merits, but merely to ascertain whether the evidence submitted
justifies prima facie judicial proceedings against the accused”.
In view of the difference in the procedure adopted in the
Southern Region of the U.A.R., the present Draft states that
the matter shall be decided by ‘“the authorities of the State
applied to'" and does not specify whether this authority iz a
court of law or the executive. It must be noted, however,
that the doctrine of the prima facie case has nothing to do
with proof of identity of the person claimed, of the extra-
ditable character of the acts alleged to have been committed,
of the place of committal of the acts alleged, of the political
or military character of the offence charged, or of the acqui-
sition of immunity by lapse of time. It has to do only with
the requirement or non-requirement by the requested State
of evidence, beyond the formal warrant of arrest, that the
person claimed did the act charged in the warrant of arrest,
for which act it is desired to put him on trial in the requesting
State through the cooperation of the requested State in
extraditing him.

Article 12

1, All measures to carry out exiradition shall be taken in
accordance with the provisions of the laws of the requested State, and
the person sought shall have the right to utilize all resources available
to him according to the laws of the requested State.

2. If, according to the laws of the requested State, the evidence
18 not sufficient to justify the committal of the person for trial, the
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person shall be discharged by the authorities of the requested State
and extradition shall not tuke place,

Commentary

In all the Member States the fugitive offender would
be discharged if prima facie case s not made out against
him and no question of his extradition would then arise, This
question would, of course, be decided according to the
laws of the requested State and the final decision would be
left to the discretion of the executive, The person sought
would, however, have the 1ight to utilize a]] resources avail-
able to him according to the laws of the requested State. The
person sought would have the right, for Instance, to obtain a
writ of Habeas Corpus in countries such as India, Ceylon and
Burma,

Article 13

1f requests for extradilion are made corcurrenily by sevcral
States in respect of the same person, the requested State shall freely
decide thereon, taking inio consideration all the circumstances of the
case and, in particular, the priority of the request, the gravity of the
offence and the penally to be imposed thereof.

Commentary

Concurrent requests for the extradition of the same
Person may arise in instances where the person sought has
committed the same offence in different States or different
offences in different States, Most extradition conventions,
however, such as the European Draft Convention, treat the
two cases as posing the same basic problem. The Inter-
American Draft Covention, for instance, merely states that”
when several States request the extradition of a person,
preference shall be given to the first formal request.” The
European Draft Convention adopts, as additional factors to be
taken into account, the possibility of subsequent extradirion
taking place as between the requesting States, the severity of
the offence, the place where the offence has beepn committed

and the nationality of the person whose extradition is sought,

At the Cairo Session it was agreed that in the event of con-

flicting requests, the requested State shall decide to which of
the requesting States the person shall be surrendered. This
principle forms g part of most extradition treaties, The
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delegations, however, appeared to be in agreement that) If. seuictl;
b*Li;uation did arise, the requested State _shguld ‘exhucisl %

fﬁsbcretion taking into consideration ‘the prgorlitryx'1 o;tede”.u thé
the gravity of the crime, or the p’enalty to ie puosted o
pres;nt Draft accordindly provﬁdez tl;arttictl;leqrrle}? {hese g
' cely decide thereon. raking p # i :
;:ztlfjrirbint)o consideration. The date of- 'ch}e1 reiu;ztso;fse;ncle
doubtedly the most importan_t factor whe1eb the e Ciw
has been committed in two d1ffereqt States S_ut ‘;J L
offences have been committed in d1fferent : Latev : el e
criterion would be the relative gravity of t 1e ;lwo11 e s
the more serious of the two offences would (l):,?ca O};ed.

in respect of which the more severe penalty is imp

Artiele 14

; 214k te tn
1. The requested State shall inform the requc.stm.g ' State b
] o 3 ifs siom on th
writing and through the ‘diplomatic channel of 1 b 760%-70” p
‘ I ] ri jection
requisition for extradition. In case of total or partial rej

reasons shall be stated.

aimed shall be
2. If eatradilion is granted, the person clume:;; anmﬁer
conducted by the authorities of the extraditing State to ’ller agent
. LCL et - q J , sulai

or port of embarkation indicated by the diplomatic or con

of the State making the requisition.
Commentary

i of extra-
These provisions relating to the p'erforma.nce o .
dition are in conformity with existing mternat;llona pntions
iti 1 mnve r
and are contained in most extradition treaties and cc

Article 15

ther

If a fugitive is abducted from a State by the agents h()'fl 'I’:Owas

State which wishes to prosecute him, the State from w[ LZ’ : erson
abducted shall be entitled to d-mand the return of the abducted p

Conmmentary

The final question on which the Committee ;xi;islzci
an opinion at the Cairo Session was the problem oj t ed s
recovery of fugitives; if a fugitive has been al? EcteiSheS o
a foreign country by the agents of the State Wh1c hwS e
prosecute him, could the State who§e territory la e
invaded demand the return of the individual ? In reply to
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question, Burma said that if a national got back to his own
country by any such method, it was unlikely that he would be
returned to the place where he committed his crime. Japan
observed that this was merely a theoretical question but I[raq
agreed with the Burmese viey. The U.AR. said that according
to international precedents, a State which delivered a fugitive
accused to a country that requested his extradition had no
right to call for his return if it realized that he had been
wrongfully surrendered. If, however, the surrender had been
effected through a fault of the requesting country, the latter
should return the berson surrendered to it, With regard to
the question whether a fugitive offender is entitled to release
from custody merely by reason of the irregular process by
which he was brought into the State of prosecution, all the
delegates agreed that it did not matter how the prisoner had
been brought. As it was finally agreed that the State from
whose territory the abduction took place should be entitled to
demand the return of the abducted person, a provision to this
effect had been included in the present Draft, although the
question is highly controversial,

Article 16

Bach Contracting Party shall grant facilities for the transit
of a person requested or extradited by another Contracting Party for
an offence which is extraditable under this Treaty|Convention.

Commentary

Although this question was not considered by the
Committee at jtg Cairo Session, it has been thought fit to
include a provision relating to transit in the course of extra-
dition as this problem is of special significance to Member
States of the Asian-African Legal Consultative Committee
whose territories are separated from one another by numeroys
frontiers, The draft merely provides that the Contracting
Parties shall grant transit facilities but if due consideration is
given to this question by the Committee a more adequate
provision could be drafted. The primary question to be
determined in this context is whether a request for transit
facilities is to be treated like a request for extradition. If it is,
then there is no obligation to grant transit facilities where
under the municipal law of the transit country extradition 13
not permissible, for instance, as in the case of a national of the
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE

DRAFT AGREEMENT
ON
EXTRADITION

Prcsented by the United Arab Republic Delegation
to the Third Session.

Article 1

Each contracting State, signatory of this agreement,

shall undertake to surrender the offenders whose extraditicn:

is requested by any other contracting State, in accordance
with the provisions stipulated in the following articles.

Article 2

Extradition requests may be granted if the person whose
extradition is requested, is accused as a principal or an
accessory, of committing or attempting to commit an offence,
within the jurisdiction of the requesting State, punishable by
at least one year’s imprisonment under the laws of both the
requesting and the requested States.

If this person has been already convicted for such an
offence, he should not be extradited unless he was condemned
for at least two months’ imprisonment.

Article 3

Extradition may be refused, if the person in question is
a national of the requested State.

Artcle 4

Extradition shall not be refused on the grounds that the
person 1n question is not a national of the requesting State.

Article §

=

Extradition is not admissible in political offences. It
will be left to the requested State to decide whether an offence
1s palitical or not. This State has the r sht to demand from
the requesting State any clarifications and information
necessary in this respect,
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In case the person whose surrender is requested, submits
sound evidence that his offence is political, the burden of
proving the opposite lies on the requesting State.

Article 6

Extradition shall not be granted for purely military
offences.

Article 7

Extradition is inadmissible if the person in question has
already been tried for the offence for which his extradition
is requested, and was acquitted or convicted and the penalty
inflicted has been fully executed, or if he is still under
investigation or trial in the requested State for the same
offence for which extradition is requested.

Article 8

Extradition shall not be granted if the person in question
has become immune by reason of lapse of time from prosecution
or punishment according to the law of either the requesting
or requested State.

Article 9

If the person in question is under investigation or trial
in the requested State for an offence other than that for which
his extradition is requested, his extradition shall be postponed
until his trial is terminated and the penalty has been fully
executed.

drticle 10

The requesting State shall not, without the consent of
the requested State, try or punish the person extradited
except for the offence for which he was extradited, offences
connected with it and the offence he might have committed
after his extradition.

Yet he may be tried for other offences in the following
cases :

1. If the person himself accepts such trial in an official
statement issued by a competent judicial authority and signed
by him and his lawyer, if any, provided an official copy of
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the said statement is sent to the State which surrendered
the person.

2, If he was given the opportunity to leave the
territory of the State to which he was surrendered and did
not make use of it during a period of thirty days. If that
State wishes to try him for these other offences before the
expiration of the said period, it must permit him to return to
the State which surrendered him and take new proceedings
for re-extraditing him.

Article 11

1{ the requested State receives several requests from
various States concerning the extradition of one person for the
same offence, the priority of extradition goes to the State
whose interests have been more affected by the offence, then
to the State on whose territory the offence was committed and
then to the State of which he is a national.

If two or more States are in similiar circumstances
concerning the offence for which extradition is requested, or
if the said requests concern different offences, the priority
in extradition goes to the State which was first in presenting
its request.

Article 12

The requisition for extradition shall be made in writing
and shall be submitted through diplomatic channels to the
constituted authority of the requested State.

Ariticle 13

The laws of each State shall determine the proceedings
of extradition, the authority competent to receive the requisi-
tion for extradition and decide upon it, and the proceedings
to be followed in this respect.

Article 14

All measures to carry out extradition shall be taken in
accordance with the provisions of the laws of the requested
State. The person in question shall have the right to utilise
all resources available to him according to these provisions.

pL1
Article 15

If the person whose extradition is requested is not a
national of the requesting State, the requested State shall
notify the State, of whose that person is a national, of the
request as soon as it is received, in order to enable the said
State to defend him if necessary.

Article 16

The person in question may be provisionally arrested
and kept under supervision until the question of extradition
is decided upon,

Article 17

If, according to the laws of the requested State, the
evidence is not sufficient to justify the committal of the person
in question for trial, extradition shall not be granted and this
person shall be discharged by the authorities of the requested
State.

Article 18

The requisition for extradition shall be accompanied by
the following documents :

(A) If the claim concerns a person under investigation :

1. a copy of the warrant issued by the competent
authority for the arrest of the person in question.
This warrant shall include the nature of the offence,
the time and place of its commission and the legal
provisions applicable to it.

2. acopy of the criminal law provisions applicable to
the case.

3. a copy of the statements of witnesses and declara-
tions of experts made under oath or otherwise to a
competent judicial authority.

fr

a short summary of the evidence incriminating the
person whose surrender is requested.

(B) If the claim concerns a person convicted in contumacium :

1. a copy of the judgment in contumacium and a
copy of the summons.
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a copy of the statements of witnesses and declara-
tions of experts made under oath or otherwise to a
competent judicial authority.

[

(C) I the claim concerns a person convicted in his presence :

1. a copy of the judgment.

[3)

a certificate from the competent judicial authority
stating that the judgment is final and executory.

3, a copy of the order of the execution of the judg-
ment.

(D) If the claim concerns a person who has escaped from
the prison where the sentence was being executed upon
bim :

1. a copy of the judgment.

2. acopy of the execution order stating the date of
his imprisonment.

3. a certificate from the warden of the prison, or any
other competent authority, stating that the person
in question has escaped from prison.

In all cases the claim must be supported by a detailed
account of the personality of the accused or convicted person,
his description, his photograph if possible, and the documents
proving his nationality if he is a national of the requesting
States

All said documents shall be duly certified by the
competent authorities in the requesting State.

Article 19

Exceptionally, requests for extradition may be made by
post, telegram or telephone, provided such requests include a
short account of the offence, a notification that a warrant of
arrest has been issued by the competent authority, and that
extradition shall be requested through diplomatic channels.
In this case, the requested State shall take the necessary
precautions to keep the person in question under supervision
until it receives the written extradition request. The requested
State may, if necessary, arrest and detain the said person
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for a period not exceeding thirty days, after which he shall be
released if the written request accompanied by the necessary
documents, or a request for the renewal of his detention for a
period of thirty days at the most, have not been received. At
the expiration of the renewed period, the person in question
is immediately released if the written request accompanied by
the necessary documents has not been received.

The period of detention shall be deducted from the
period of imprisonment to which he is sentenced in the
requesting State.

If the request is made by post, telegram or telephone
the competent authorities in the requested State may, if
necessary, communicate with the competent authorities in the
requesting State, to ascertain the request.

Article 20

All articles seized which were in the possession of the
person being extradited at the time of his arrest and anything
which may be sent as proof of the offence shall be delivered
to the requesting State when extradition takes place and that
insofar as the laws of the extraditing State permits.

Article 21

The requested State shall inform the requesting State in
writing and through diplomatic channels of its decision on the
requisicion for extradition. If it is rejected, the reasons shall
be stated.

Article 22

The competent authorities of the extraditing State shall
take the necessary steps to enable the agents of the requesting
State, to deport the extradited person.

Article 23

The requesting State shall bear all expenses incurred in
the execution of the request: and if the extradited person is
acquitted, the said State shall also bear the expenses necessary
for his return to the State from which he was extradited.

Article 24

The State which granted extradition may release the
person in question if the requesting State does not deport him
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within a period of two months from the

date of notification
of the order of extradition.

Article 25

If extradition took
similar fault on the part
which extradited the

place as a result of fraud or any

of the requesting State, the State
person may demand his return,

Also, if a person is abducted from a State by the agents
of another State which wishes to prosecute him, the State from
which he was abducted shall be entitled to demand his return,

Article 26

The States bound to this a
tion of a copy of the extradition
transit through their territories,
of them to the other, and ensure

greement shall upon presenta-
order, grant facilities for the
of persons surrendered by one
their safe custody.

Article 27

If the provisions of this agreement are in conflict with
those of any bilateral agreement between two signatory States,

these two States shall apply the provisions most suitable for
facilitating extradition,
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ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE
DRAFT ARTICLES ON EXTRADITION

it ] sian
(As provisicnally recommended by the Committee at the Third Ses )

Article 1

The Contracting Parties undertake to SLIFI.Ellder to eacg
other, in the circumstances and under the conditions stlpulat;
in the present Treaty/Convention, persons who are mbt e
territory of one party and are being prosecuted or have been
convicted by the judicial authorities of the other party.

Article 2

Alternative A’

Extradition shall not be granted unless t’he act consti-
tuting the offence for which the person sought is being prgsc-
cuted or has been convicted is punishable by at leastdt res
vears imprisonment under the laws of both the requested an
fequesting States.

Alternative ““B”’

Extradition may be granted if the person whose extra-
dition is requested, is accused as a principal or an gcc?ssozy,
of committing or attempting to commit an c?ffence, w1thm1 the
jurisdiction of the requesting State, punishable by at east
one year's imprisonment under the laws of both the requesting
and the requested States,

(2) If this person has been already convicted for such
an offence, he should not be extradited unless he was
condemned for at least two month’s imprisonment.

Note :

The Delegations of Ceylon, India and Japan af:cepted
Alternative “A” of the Draft though the laelegatlons’ o'f'
Ceylon and India were of the opinion tha‘t .the enumergtlwi)e
method should be preferred in determining the extraditable
offences. The Delegations of Burma and Pakistan ac;epted
Alternative “A” with the amendment that the period of
punishment should be one year instead of three.

The Delegations of Iraq and the Unite'd Arab Republ%c
accepted Alternative “B”. The Delegation of Indonesia
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accepted clause (1) of Alternative “B” of the Draft though it
was not in a position to accept clause (2) thereof. Indonesia
was of the view that the period of punishment should be two
vears in place of one year in the Draft.

Article 3

Extradition shall not be granted for political offences.
The requested State shall determine whether the offence is
political.

Note : The Delegations of Burma, India, Iraq, Japan, Pakistan
and the United Arab Republic accepted the provisions
of the Draft Article,

The Delegation of Ceylon was of the view that in the
matter of Extradition no distinction should be made between
ordinary crimes and crimes which amount to political offences
or which are of a political nature, and as such they were not
in a position to accept the provisions of this Article.

The Delegation of Indonesia stated that the Draft
Article went much beyond the hitherto accepted notions in
the matter of non-extradition of political offenders. The
Delegation was of the view that the principles behind this
article should not be applicable to the cases of persons who are
not the nationals of the State where the political crime is
committed since foreign nationals de not enjoy any political
rights, The Draft suggested by the Delegation was in the
following terms :

“(a) Unless otherwise provided by a treaty, extradition
shall not be granted for political offences’.

(b) An offence shall not be considered as political if it
15 committed by a person who does not exercise
political rights in the aggrieved State.

(¢} An offence shall not be considered as of a political
nature if there is a a preponderence of the features
of a common crime over the political motives or
objectives of the offender.

Articie 4

Extradition may be refused, if the person in question is
a national of the requested State.
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Article

Extradition shall not be refused on the ground that the
person sought to be extradited is not a national of the
requesting State.

Note : The Delegation of Pakistan reserved their position on
this Article as the Government of Pakistan did not
have an opportunity of considering this matter fully.

Article 6

Extradition shall not be granted for purely military
offences.

Explanation : The expression “purely military offences” means
acts or omissions which are punishable only
under the military laws of a State and do not fall
within the scope of ordinary penal laws of the
State. This article will have no application to
offences i e. acts or omissions which are
punishable both under the military laws and
ordinary penal laws of a State.

Note : The Delegation of Indonesia expressed the view that
this Article should be omitted altogether as in their
view the principle of non-extradition of military
offences is not an accepted notion of international
law. The Delegation of Japan agreed with the views
of the Delegation of Indonesia. The Delegation of
Pakistan also did not accept the provisions of this
article, as in their opinion the provisions were much
too wide.

Article 7

The requested State has the right to seek information
and clarification from the requesting State as to the nature
of the offence for which extradition has been requested in
order to determine whether the offence is of a political
character or not.

(2) In cases where person sought to be extradited
submits prima facie evidence that his offence is of a political
character the burden of proving the opposite lies on the
requesting State,
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Note: This article was not acceptable to the Delegation of
Ceylon having regard to their basic objection to the
principle of non-extradition of political offenders.

The Delegation of Indonesia suggested the following
alternative draft to clause (2) of the Article.

“The burden of proof that the offence is of a political
nature or that the request for his extradition is made in
fact with a view to try or punish the fugitive offender
for an offence of a poltical nature lies with him. "

Article 8

Extradition shall be granted only if the offence for
which the person sought is being prosecuted or has been
convicted, has been committed within the jurisdiction of the
requesting State.

Article 9

The requesting State shall not, without the consent of
the requested State, try or punish the person extradited except
for the offence for which he was extradited, offences directly
connected with it and committed for the same purpose and the
offences he might have committed after his extradition.

Note : The Delegation of Pakistan reserved its position with
regard to this article as the Government of Pakistan had
not formulated its view on this article.

Article 10

A person who has been extradited may be tried for an
offence or offences other than the offence or offences for which
his extradition was granted in the following circumstances :

(a) where the person himself accepts such trial in a
statement made before a competent judicial
authority, which is signed by him and his lawyer
it he is represented by one, and a certified copy of
such statement is officially forwarded to the State
which had surrendered the person,

(b) where the person after being given the opportunity
of leaving the territory of the State to which he had
been surrendered fails to do so within a period of
thirey days,
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Note : The Delegations of Ceylon and Japan did not accept the
provisions of this article. The Delegation of Pakistan
reserved its position on this article.

Article 11,

Alternative ““A”

Extradition may be refused if the person sought to be
extradited has already been tried and discharged or punished,
or is still under trial in the requested State, for the offence for
which extradition is demanded.

Alternative ‘‘B’’

Extradition shall be refused if the person in question
has already been tried for the offence for which his extradition
is requested and was acquitted or discharged or convicted and
the penalty inflicted has been fully executed or he has been
pardoned or if he is still under investigation or trial in the
requested State for the same offence for which extradition is
requested.

Note : The Delegations of Ceylon and the United Arab
Republic preferred Alternative "B of the Draft Article.

The remaining delegations accepted Alternative “A”.
Artilce 12

Extradition shall not be granted if the person in question
has become immune by reason of lapse of time from prosecution
or punishment according to the laws of either the requesting
or the réquested State,

Article 13

The requisition for extradition shall be made in writing
and shall be submitted normally through diplomatic channels
to the constituted authority of the requested State.

Ariicle 14
Alternative ““A”
The requisition for extradition shall be accompanied by
the original or a certified copy of the sentence or of the

warrant of arrest or other document having the same validity
issued by a competent judicial authority.
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2. The nature of the offence for which the requisition
for extradition is made, the time and place of its commission,
its legal classification or description, and the legal provisions
applicable to it, should be specified as precisely as possible.

3. The requisition shall also be accompanied by a copy
of the criminal law provisions that are applicable to the case,
together with a description of the person claimed and any
other particulars which may serve to establish his identity and
nationality,

4, In the case of a person accused of an offence, the
requisition shall be accompanied in addition by the original or
certified copy of the statements of witnesses and declarations
of experts made on oath or otherwise to a competent judicial
authority.

Alternative ““B”?

The requisition for extradition shall be accompanied by
the following documents :

(a) If the claim concerns a person under investigation :

(1) A copy of the warrant issued by the competent
authority for the arrest of the person in question.
This warrant shall include the nature of the offence,
the time and place of its commission and the legal
provisions applicable to it,

(i1) A copy of the criminal law provisions applicable to
the case.

(i1t) A copy of the statements of witnesses and declara-
tions of experts made under oath or otherwise to a
competent judicial authority,

(iv) A short summary of the evidence incriminating the
person whose surrender is requested.

(b) If the claim concerns a person convicted in contumacium :

(i) A copy of the judgment in contumacium and a copy
of the summons.

(i1) A copy of the statements of witnesses and declara-
tions of experts made under oath or otherwise to a
competent judicial authority,
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(¢) If the claim concerns a person convicted in his presence :
(1) A copy of the judgment.

(i1) A certificate from the competent judicial authority
stating that the judgment is final and executory.

(i11) A copy of the order of the execution of the
judgment,

(d) If the claim concerns a person who Lkas escaped from the
prison where the sentence was being executed vpon him.

(1) A copy of judgment,

(i1) A copy of the execution order stating the date of
his imprisonment.

(ii1) A certificate from the warden of the prison, or any
other competent authority, stating that the person
in question. has escaped from prison,

In all cases the claim must be supported by a detailed
account of the personality of the accused or convicted person,
his description, his photograph if possible, and the documents
proving his nationality, if he is a national of the requesting
State.

All said documents shall be duly certified by the

competent authorities in the requesting State.

Note : The Delegations of Burma, India, Iraq, Pakistan preferred
Alternative “A” whereas the Delegations of Ceylon,
Indonesia and the U, A, R. expressed preference for
Alternative “B”. Japan had no particular preference.

Article 15

The extradition shall take place only if, according to the
authorities of the State applied to, the existing evidence would
be sufficient to justify committal for trial if the offence had
been committed within the jurisdiction of that State.

Article 16

All measures to carry out extradition shall be taken in
accordance with the provisions of the laws of the requested
State, and the person sought shall have the right to utilize all
remedies and relief available to him according to the laws of
the requested State.
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Article 17

1f requests for extradition are made concurrently by
several States, in respect of the same person, the requested
State shall have the discretion to decide thereon, taking into
consideration all the circumstances of the case and, in
particular, the priority of the request, the gravity of the offence
and the penalty to be imposed therefor.

Note ; The Delegations of Iraq and U.A.R. wished the inclu-
sion of the following additional clause in. this article :

“If two or more States are in similar cilrcumstances
concerning the offence for which extradition is
requested, or if the said requests concern different
offences, the priority in extradition goes to the
State which was first in presenting its requests’,

Articiz 18

The requested State shall inform the requesting State
in writing and through diplomatic channels of its decision on
the requisition for extradition. If the request for extradition
is rejected, the reasons shall be stated.

Eaxplanation : Wherever Diplomatic relations between the
States concerned have not been opened the
requests for extradition may be made directly
by one Government to another or through con-
sular channels if available.

Article 19

The competent authorities of extraditing State shall
take the necessary steps to enable the agents of the requesting
State to take away the extradited person.

Article 20

If a person is abducted from a State by the agents of
another State which wishes to prosecute him, the State from
which he was abducted shall be entitled to demand and obtain
his return.

Notz : The Delegation of Pakistan was of the view that the

words “and obtain” in the last line of the Article were
ot necessary.
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Article 21

1f the offence, in respect of which extradition is sought,
is under investigation or the person in question is on trial in the
requested State for an offence other than that for which his
extradition is requested, his extradition shall be postponed
until his trial is terminated and the penalty has been
undergone.

Article 22

If the person whose extradition is requested is not a
national of the requesting State, the requested State shall
notify the State of which that person is a national, of that
request as soon as it is received in order to enable the said
State to defend him if necessary.

Note : The Delegation for Pakistan reserved its position on
this Article,

Article 23

The person whose extradition i1s sought may be
provisionally arrested and kept under supervision until the
question of extradition is decided upon.

Note : The Delegations of Burma, Ceylon, India and Pakistan
did nct accept the provisions of this article,

Article 24

In exceptional cases requests for extradition may be
made by post, telegram or telephone, provided such requests
include a short account of the offence, a notification that a
warrant of arrest has been issued by the competent authority
and that extradition shall be requested through diplomatic
channels. In such cases the requested State shall take the
necessary precautions to keep the person in question under
supervision until it receives the written extradition request.
The requested State may, if necessary, arrest and detain the
said person for a period not exceeding thirty days, after which
he shall be released if the written request accompanied by the
necessary documents, or a request for the renewal of his
detention for a period of thirty days at the most, has been
received. At the expiration of the renewed period, the
serson  in  question is immediately released if the written
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request accompanied by the necessary documents has not been
received.

2. The period of detention shall be deducted from the
period of imprisonment to which he is sentenced in the
requesting State.

3. If the request is made by post, telegram or telephone,
the competent authorities in the requested State may, if
necessary, communicate with the competent authorities in the
requesting State, to ascertain the request.

Note : The delegations of Burma, Ceylon, India and Pakistan
did not accept the provisions of this article.

Article 25

All articles seized which were in the possession of the
person being extradited, at the time of his arrest, and anything
which may be used as proof of the offence shall be delivered
to the requesting State when extradition takes place, and that
insofar as the laws of the extraditing State permit.

Note : The delegations of Indonesia, Iraq, Japan and the
United Arab Republic accepted the provisions of this
article. The delegations of Burma and Ceylon could
not accept the provisions of this article. The dele-
gations of India and Pakistan reserved their position.

Article 26

The requesting State shall bear all expenses incurred in
the execution of the request, and if the extradited person is
discharged or acquitted, the said State, shall also bear the
expenses necessary for his return to the State from which he
was extradited.

Article 27

The State which granted extradition may release the
person in question, if the requesting State does not take him
away within a period of two months from the date of its
notification of the order of extradition.

Note : The delegation of Pakistan reserved its position on this
article.
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Article 28

If extradition takes place as a result of fraud, deceit or
misrepresentation or any similar fault onthe partof the
requesting State or its agents, the State which extradicted the
person may demand and obtain his return,

Note : The delegations of India and Pakistan reserved their
position,

Article 29

Each contracting Party shall upon presentation of a copy
of the extradition order, grant facilities for the transit throush
their territories, of persons surrendered by one of them to the
other and ensure their safe custody.

Note : The delegation of India reserved its position on this
article since in its view consideration of this article will
arise only after a decision is taken on the basic question
as to whether the matter of extradition should be
governed by Bilateral Treaties or a Multilateral
Convention.

Article 30,

If the provisions of this agreement are in conflict
with those of any bilateral agreement between two signatory
States, those two States shall apply the provisions most suitable
for facilitating extradition,

Note : The delegations of Ceylon, Iraq and the United Arab
Republic accepted this provision. The delegations of
Burma, India, and Pakistan did not accept the provision.
The delegations of Indonesia and Japan reserved their
position.
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ARBITRAL PROCEDURE

ARBITRAL PROCEDURE Introductory Note

At the Second Session held at Cairo; the Committee

CONTENTS decided to take up for consideration the subject of Arbitral

Procedure as a matter arising out of the work done by the

International Law Commission. The International Law

Page Commission at its Tenth Session had finalised its recommenda-

tions on the subject and had drawn up Model Rules on

() Intreductory Note X 997 Arbitral Procedu're. The Committee @irected its Secretaria't to

prepare a questionnaire on the subject to serve as a basis of

discussion, At the Third Session held at Colombo, the

Committee generally discussed the subject on the basis of the

questionnaire prepared by the Secretariat and appointed a

Sub-Committee to prepare a preliminary report. Since all the

Governments had not furnished their replie§ to. the question-

naire, the Committee was not in & position to discussthe

subject fully during the Third Session. The Committee

accordingly decided that the preliminary report prepared by

the Sub-Committee and the written answers that have been or

will be received from the Governments should be placed

before the Committee for further consideration: at its Fourth
Session,

(i) Interim Report of the'Sub-Committee ... . 228
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ASTAN-AFRICAN LEGAL CONSULTATIVE COMMITTELE
THIRD SESSION

REPORT OF THE SUB-COMMITTEE
ON
ARBITRAL PROCEDURE

Present : Mr, Justice T. S, Fernando (Ceylon)
Mr. V.S, Deshpande (India)
Mr, Hafiz Ganem (United Arab Republic)

Arbitral Procedure

Before entering on the discussion of the questionnaire
the Delegates for India and Indonesia expressed the view that
the model rules made by the International Law Commission go
far beyond the established concepts of arbitration and approach
that of a process of Court, As the Delegates, however, felt
that the consideration of this basic question was involved in
the Sections I, IT and III in the questionnaire,

the Committee
proceeded to consider each

question in the questionnaire and
ascertain the view of the Delegations on the questions in the
questionnaire,

Section I — General Principles

There was general agreement among the Delegates, the
Delegate of Japan excepted, that the consent of parties
underlies the formation of the Arbitration Agreement as also its
enforcement., There was general opposition to the acceptance
of the concept of a judicial arbitration. If there is any
disagreement between the parties, for instance, regarding the

xistence of a dispute or its arbitrability, such a dispute has to
ve settled by the consent of parties and not by empowering any
tribunal like the International Court of Justice to decide it.

4]

o
e

The Delegate of Japan while answering question No. 1

of this Section in the affirmative also answered questions 2 and
3 in the affirmative. It would appear that questions 2 and 3 are
antithetical and therefore the answers to both of them could
not be the same, The Delegation of Japan may perhaps like
to clarify this apparent inconsistency in the answers.

e

The Delegation of Burma and Iraq were not in favour of
offering any comments on the detailed questionnaire.

Section II — The Undertaking to Arbitrate
There was further unanimity among the Delegates that :

(a) the undertaking to arbitrate must be carried out
in good faith ; ’

(b) such undertaking should result from a written ins-
trument ; and

(¢) such an agreement should be ad hoe, that is to say,
the agreement should be made after the dispute has
arisen,

As the Delegates of Burma, Iraq and Pakist‘an al?stalngd
from further comments on the detailed questionnaire, this
report does not contain their views on the questionnaire.

Section III — Arbitrability

It was further agreed that if the parties to an under-
taking to arbitrate disagree asto the existence of a dlsp;:te or
as to its arbitrability, this question should. not be brought up
before the International Court of Justice or the Permanen;
Court of Arbitration. The Delegate of Japan, however, seeme
to be of a different view. He was in 'favour of the 01’1{)15510{1
only of the Permanent Court of Arb1tr’a‘F10n from the t—l‘l unals
before which the questions of arbitrability could be taken up.

elegates of India and Ceylon were of the viex.v that
such aT;izpDute gshould not be referred to the Arbitral Trlbuna}f
even if it has been already constituted, but the De'legates 0
Japan and the United Arab Republi'c were qf the view thatdlt
should be referred to the Arbitral Tribunal if it has already
been constituted.

Section IV — The Constitution of the Arbitral Tribunal

The Delegates of Ceylon and United Arab Repubhcc1
were agreed that an Arbitral Tribunal cogld be constltut}el
not merely at the request of one of the parties but after the
parties agree that an arbitrable dispute has arisen.

All the Delegates, with the exception of Japan, appea?}alci
to be of the view that in the absence of agreement
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International Court of Justice should not be brought in to
make appointments of arbitrators, Japan saw no objection
to the appointment of an arbitrator by the President of the
International Court of Justice in the absence of agreement
between the parties.

Section V — The Immutability of the Tribunal

Regarding the first three questions the Delegates of the
United Arab Republic and Japan stated that a party may
replace an arbitrator appointed by it until the tribunal has
begun its proceedings. But the arbitrator should not be
replaced during the proceedings before the tribunal except
by mutual agreement. The Indian view appeared to be the

same though clarification of this may be sought from the
Indian Delegation.

Ceylon, however, put forward the view that -either
party to an agreement should have the right to change the
arbitrator appointed by it at any stage of the proceedings.
As to the fourth question, the Delegates of India and United
Arab Republic were of the view that arbitrators may be
changed on account of a disqualification at the instance of any
party at any stage of the proceedings but not by any decision
of the International Court of Justice.

Section VI — The Compromis

The Delegates of Ceylon, India and United Arab
Republic were agreed that the parties having recourse to
arbitration should conclude a compromis which would include
such provisions as are deemed desirable by the parties. The
Delegate of the United Arab Republic was further of the
view that if the parties fail to reach agreement on the contents
of the compromis or fail to conclude a compromis, the Arbitral
Tribunal after it is constituted should draw up the compromds,
The Delegates of Ceylon and India, however, adhered to their
earlier view that if the parties fail to agree such a dispute
cannot be referred for decision even to the Arbitral Tribunal.
All three Delegates were of the view that no such dispute
can be referred to the International Court of Justice. The
Delegate of Japan said that he would submit written answers

to the questions in this section and the remaining sections at
a later stage,

Section VII'— Powers of the Tribunal and} Procedure

The Delegate of the United Arab Republic was of the
view that the Arbitral Tribunal is the judge of its own
competence and possesses the widest powers to interpret the
compromis. He also answered the rest of the questions of this
sections in the affirmative with the reservation in answering
guestion No. 9 that the counter claim or additional
or incidental claims could be decided by the tribunal only if
they are directly connected with the subject matter of the
compromis.

On the assumption that the jurisdiction of the arbitrator
has not been disputed by any party, the views of the Delegate
of Ceylon were similar with the exception that he was of the
view that the Arbitral Tribunal was not free to decide on
counter claims or additional or incidental claims arising out
of the subject matter. The Delegate of India on the other hand
assumed in regard to question No. 1 that the agreement of
parties to the exercise of the jurisdiction of the Arbitral
Tribunal was lacking and therefore his answer to it was in the
negative. He also answered question No. 9 in the negative
for the same reason. In regard to question No., 10 he was
opposed to any Arbitral Tribunal deciding a case ex parte.
His answer to question No. 14 was in the affirmative.

Section VIII — The Award

Regarding the first question, while the United Arab
Republic Delegate was of the view that the time to give the
award could be extended not only by the agreement of the
parties but also by the Court when it deems such extension
necessary to reach a just decision, the Delegates of Ceylon and
India thought that the time could not be extended except by
agreement of parties,

Section IX — Interpretation of the Award

Question No. 1 was answered in the affirmative by the
United Arab Republic Delegate and in the negative by the
Ceylon Delegate. The Delegate of India stated that the inter-
pretation of the award should be done by the Arbitral Tribunal
only if the parties agree to that being done. All the three
Delegates agreed that a dispute regarding the interpretation of
the award could not be referred to the International Court of
Justice without the agreement of parties.
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Section X — Validity & Annulment of the Award

On the assumption that the annulment of the award
would be made by the International Court of Justice, the
United Arab Republic Delegate was prepared to recognise the
legal right of the parties to ask for such annulment on important
grounds but the Delegates of Ceylon and India were averse to
referring such a matter to the International Court of Justice.
The Delegates of Ceylon and United Arab Republic answered
question No. 2 in the affirmative while the Delegate of India
answered it in the negative. All the Delegates were agreed
that such a dispute could not be referred to the International
Court of Justice except by consent of parties.

Section XI — Revision of the Award

In answer to question No. 1 the Delegate of the United
Arab Republic thought that the parties should have the'right to
ask for the revision of the award in case of discovery of new
material facts while the Delegates of Ceylon and India thought
that this could be done only with the agreement of parties.
All three Delegates were agreed that an application, if it could
be made, for such a revision should be made to the Arbitral
Tribunal but not to the International Court of Justice except
by consent of parties. :

()

(i)
(ii1)

(iv)

(v)
(vi)
(viD)
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OTHER DECISIONS

Report Of the International Law Commission
Eleventh Session

The International Law Commission had during its
Eleventh Session considered the subjects of the Law of Treaties,
Consular Immunities and Privileges, and State Responsibility.
The Report of the Commission was placed before the
Committee in accordance with Article 3 (a) of its Statutes.
The Committee decided that since the Commission had not
finalised its report on any of the three subjects which it had
considered, it was premature for the Committee to go into
these subjects. It, however, directed the Secretariat to collect
basic materials on these subjects and to prepare background
papers and to place the same before the Committee together
with the report of the Commission when it is finalised.

Dual Nationality

The subject of Dual Nationality was referred to the
Committee by the Government of the Union of Burma under
the provisions of Article 3 (b) of the Sratutes of the
Committee. The Governments of Burma, Japan and the
United Arab Republic submitted memoranda on the subject
and the United Arab Republic also presented a draft agreement
for the consideration of the Committee.

During the First Session held in New Delhi, the
Delegations of Burma, Indonesia and Japan made brief
statements on the problem of dual nationality but the
Committee decided to postpone further consideration of the
subject as the Delegations of India, Ceylon, Iraq and Syria
had reserved their position on this subject.

During the Second Session held. in Cairo, the views of
the Delegations were ascertained on the basis of a Question-
naire prepared by the Secretariat. The main topics which
were discussed during the Second Session were; (1) the
acquisition of dual nationality ; (2) the position of a resident
citizen who is simultancously a citizen of another State and
the rights of such a citizen ; (3) the position of non-resident
citizen possessing dual nationality ; and (4) the position of
an alien possessing dual nationality, The Delegations were
of the opinion that it would be desirable to reduce the number
of cases of persons possessing dual nationality by means of

enacting domestic legislation or concluding international
conventions. It was, however, felt that unless there was
uniformity in nationality laws and unanimity on the funda-
mental principles of nationality, it would be very dificult to
achieve the desired objective by means of a multilateral
convention. The Committee decided that the Sccretariat
should prepare a report on the subject on the basis of the
discussions held during the Session and that this repert
together with the draft agreement submitted by the United
Arab Republic should be taken up for consideration during
the Third Session.

At the Third Session held in Colombo, the Committce
had a general discussion on the subject and the unanimous
view of the Delegations was that some preparatoty work
should be done by the governments of the participating
countries on the basis of the report of thg Secretariat before
the Committee could finally make its recommendations on the
subject. The Committee therefore decided to request the
governments of the participating countries to study the
report of the Secretariat and the draft of the asreecment
presented by the U.A.R. Delegation and to communicate
their views to the Secretariat in written memoranda indicacing
the particular problems which have arisen in this regard and
suggesting specific points which they desire the Committee to
take up for particular study and consideration.

Recognition of Foreign Decrees in Matrimonial Matters

The subject of Recognition of Foreign Decrees in Matri-
monial Matters was referred to the Committee by th
Government of Ceylon under the provisions of Article 3(c)
of the Statutes of the Committee as being a matter on which
exchange of views and information between the participating
countries was desirable. At the First Session held in New
Delhi, the Committee appointed the Member for Ceylon as
Rapporteur to prepare and present a report on the subject.
At the Second Session held in Cairo, the Rapporteur presented
k_lis report on the subject but the delegations present ar the
Session were of the opinion that the report needed further
consideration before the Committee would be in a position to
discuss the subject fully. At the Third Session held in
Colombo in January 1960, the Committee did not have adequate

" time to consider the subject in detail and it was decided that
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the subject should be placed on the Agenda of the Fourth
Session. The Committee decided to request the governments
of the participating countrics to express their views on the
provisions of the Draft Convention as suggested by the
Rapporteur in his report and the Draft Convention presented
by the Delegation of the United Arab Republic.

Legai Aid

The subject of Free Legal Aid was referred to the
Committee by the Government of Ceylon under the provisions
of Article 3(c) of the Statutes of the Committee as being a
matter of common concern on which exchange of views and
information was desirable between the participating countries.
At the First Szssion held in New Delhi, the Commirtee
appointed the Member for Ceylon as Rapporteur on the
subject. At the Second Session held in Cairo, the Committee
decided that the Delegation of Cevlon should continue to act
as Rapporteur on the subject and requested all other Delega-
tions to furnish the Rapporteur with statements of the laws
and practice prevalent in their respective countries on the
subject, The Governments of Burma, India, Japan, Pakistan,
Indonesia and the United Arab Republic submitted memo-
randa on the subject and at the Third Session held in Colombo
the Rapporteur presented his report on Free Legal Aid. The
Committee considered the Rapporteur's Report and directed
the Secretariat to circulate the same amongst the governments
of the participating countries. The Committee decided that
any specific question which may be raised by the governments
of the participating countries on this Report should be
placed before the Committee for consideration at its Fourth
Session,

Law of the Sea

The Committee decided to postpone consideration of
this subject in view of the United Nations Conference of
Plenipotentiaries which was convened to meet in Geneva in

March, 1960,
Future Work of the Committee

The Committee decided to take up for consideration at
its next Session the question of Legality of Nuclear Tests under
Article 3 (c) of its Statutes as being a matter of common concern

s dl— ,
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between the participating countries. It also decided to under-
take a study of the conflicts in the laws of the participating
countries regarding International Sales and Purchases and
Relief in respect of Double Taxation as a part of its programme
of activities for 1960-61.

Co-operation with other Organisations

The Committee recommendead that the Legal Counsel of
the United Nations be invited to attend its Fourth Session and
that the Committee’s Secretariat should maintain contact with
the United Nations and other international or regional
organisations.

PROPRERTY OF
A.A.L.C.O,
ARCHIVES
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Appendix A"
ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE
STATUTES
Article 1

' Thﬂe Asian - African Legal Consultative Committee shall
consist of seven original members nominated by the Govern-
ments of Buriia, Ceylon, India, Indonesia, Iraq, Japan and the
United Arab Republic. The Committee may from time to time
persons nominated by the Governments

| L SANE
1 The government of each of the participating countries
shall nominate a ledal expert to serve on the Committee as
Member, An alternate member may also be nominated if

considered necessary.
Article 3

e IS R : . R

he Committee shall function for an initial period of
five years and its purpose shall be as follows :

(a) to examine questions that are under consideration
A SR =
by the International Law Commission and to arrange
for the views o:f the Committee to be placed before
L Commission;

",
e 7

to chsider legal problems that may be referred to
the Committee by any of the participating countries
and to make such recommendations to governments
as may be thought fit ;

(c) to exchange views and information on legal matters
of common concern ; and

(d) to communicate with the consent of the govern-
ments of the participating countries, the points of
view of the Committee on international legal
pr -i”_:-zi_’I'HS referred to it, to the United Nations, other
institutions and international organisations.

| ey + 1
e members of the Committee may exchange views by
correspendence either directly or through the Secretariat on
cretaris I
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matters that are under consideration, The Committee shall
normally meet once every year and such meetings shall be held
in the participating countries by rotation.

Article 5

The Committee shall have a permanent Secretariat at
such place as may be determined by the Committee for
facilitating mutual consultations between the members and
for achieving the purposes of the Committee generally. The
Committee shall appoint a qualified person as its Secretary who
may be authorized to act on its behalf on such matters as the
Committee may determine and until he Secretary is appointed
by the Committee, the Secretary to the International Legal
Conference at New Delhi shall perform the functions of the
Secretary to the Committee with a temporary Secretariat at

New Delhi.
Article 6

-

The expenses incurred in connection with the meetings
of the Committee other than the cost of travel of the members
for the purpose of attending the meeting shall normally be met
by the participating country in which the meeting is held ; the
expenditure incurred on the Secretariat shall be borne by the
participating countries in such proportions as may be agreed
and the amount shall be paid annually in advance in the
account to be maintained in the name of the Committee.

drticle 7

The Committee may enter into arrangements for con-
sultations with such international organizations, authorities
and bodies as may be considered desirable.

Article 8

The Committee may from time to time frame such rules
as may be considered necessary for carrying into effect the
purposes of the Committee. '
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Appendix ‘‘B”’
ASIAN - AFRICAN LEGAL CONSULTATIVE COMMITTEE
STATUTORY RULES

1. Short Title

These rules shall be called the Asian-African Legal
Consultative Committee Statutory Rules.

2. Interpretation
In these Rules unless the context otherwise requires —

(a) “Committee” means the Asian-African Legal Con-
sultative Committee.

(b) “Liaison Officer’” means a person appointed by the
government of a participating country under the
provisions of these rules.

(¢c) “Member” means a person who is so nominated by
the government of a participating country under
the provisions of Article 2 of the Statutes and
includes an Alternate Member.

(d) “Original Member"” means a Member nominated by
the government of any of the countries enumerated
in Article 1 of the Statutes.

(e) “Participating <country” means a country the
government of which has accepted the Statutes
and whose nominee has been admitted to the
membership of the Committee.

(f) "President” means the person who has been elected
as such under the provisions of these rules and
includes any other person temporarily performing
the functions of the President.

(g) "Secretariat’™ means collectively the staff appointed
by the Committee.

(h) “Secretary” means the person so appointed by the
Committee and includes any person temporarily
performing the functions of the Secretary,

3. Election and Functions of President

(1) The Committee shall at each Annual Session elect
a member in his representative capacity as the President of
the Committee and the person so elected shall hold office until
the election of another President.

(2) The President shall perform such functions as are
specified in these rules.

(8) The Committee shall also elect a member in his
representative capacity to be the Vice-President of the
Committee and the Vice-President shall perform all the
functions of the President if the latter for any reascn is unable
to perform them,

-

4. Admission of Members

The Committee may by a decision supported by a two
third majority inclusive of two third of the original members
admit to membership a person nominated by the Government
of an Asian or African country, if such a Government by a
written communication addressed to the Secretary of the
Committee intimates its desire to participate in the Committee
and its acceptance of the Statutes and the Rules framed there-
under. Such decision may be taken either by circulation or
by means of a resolution adopted in any of its Sessions,

5. Nemination of Members

(1) Each of the participating countries shall nominate
a legal expert to serve on the Committee as a Member and may
at its discretion also nominate an Alternate Member. Intima-
tion of such nomination shall be given forthwith to the
Secretary of the Committee.

(2) A person nominated as Member or Alternate
Member shall hold office until his nomination is revoked by
his Government and intimation to that effect is received by
the Secretary of the Committce.

6, Functions of the Committee

(1) The Government of a participating country by
communication addressed to the Secretary may refer for the
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opinion of the Committee any legal problem together with a
memorandum setting out the questions on which the views of
the Committee are sought.

(2) The legal problems so referred under clause (1)
shall be placed by the Secretary on the provisional agenda of
the next Session of the Committee and the Committee shall,
subject to the question of priority to be attached to the subject,
consider the problem and shall make such recommendations as
the Committee may determine.

(3) Notwithstanding anything contained in clause (2)
if a legal problem referred for consideration of the Committee
under clause (1) in the opinion of the Government referring
the problem is of an urgent nature, the Secretary shall at the
request of the Government concerned after informing the
President obtain by correspondence the individual opinions of
the members on the problem so referred. He shall then
transmit the views so obtained to the President, the Govern-
ment concerned, and the Governments of all the participating
countries.

(4) The Committee may at the request of the Govern-
ment of any of the participating countrics or on the motion of
any of the members take up for consideration any legal matter
of common concern and may express such views or make such
recommendations as may be thought fit.

(5) (a) At each Annual Session of the Committee the
Secretary shall place before it a report containing the work
done by the International Law Commission of the United
Nations at its Session immediately preceding the Session of
the Committee together with any memoranda that may be
received by the Secretary on this subject from the Govern-
ments of the participating countries.

(b) The Secretary may, at each Annual Session of
the Committee, submit reports on the work done in the year
immediately preceding the Session of the Committee by other
institutions and international organisations with whom consul-
tative arrangements have been concluded.

(6) The Committee shall consider the report submitted
0 it and may make such recommendations or send their

views to the Governments of the participating countries as
the Committee may determine,

(7) The Committee may at any of its Session finally
dispose of a subject placed on the Agenda or may reserve it
for further consideration, or may postpone its consideration.

(8) The Committee may in respect of a subject reserved
for further consideration adopt an interim report setting
forth its provisional views or interim recommendations on the
subject, and may appoint a member as Rapporteur on the
subject. The Rapporteur so appointed shall at the subsequent
meeting of the Committee place before it his provisional or
final report on the Subject. The Rapporteur may seek the
views of the other members of the Committee and consult
them in the preparation of his report. 2

9. The members of the Committee may by correspon-
dence consult one another on any matter that is under
consideration of the Committee.

7. Sessions of the Committee

(1) The Committee shall normally meet once annually
in the participating countries by rotation.

(2) The date and place of such Sessions shall either be
determined by the Committee at its previous Session or be left
to the Secretary after consulting the Governments of the
participating countries.

(8) At each Session of the Committee the Government
of a participating country may at its discretion in addition to
its member and alternate member send such number of
advisers as it thinks fit,

(4) The Committee may at its discretion admit to its
Sessions observers from non-participating countries and from
such inter-Governmental or non-Governmental organisations
with whom consultative arrangements have been made by
the Committee under Article 7. Such observers shall not
address the meeting or take part in the discussions unless
invited to do so by the Committee. The Committee may,
however, declare any of its meetings during a Session to be
a closed meeting to which observers shall not be admitted.
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(5) The Committee may also at its discretion invite a
recognised expert to attend any of its meetings and assist in
its deliberations. The expert so invited shall act in his
individual capacity.

(6) The Committee may, if it thinks fit, appoint sub-
committees for detailed consideration of the subjects.

(7) All the meetings of the Committee shall be presided
over by the President and in his absence by the Vice-
President.

(8) All decisions or recommandations of the Committee
shall be by a simpl2 majority except in cases specified under
the rules. The dissenting views expressed by any member or
members shall also be recorded. An alternate member shall
not vote on the resolutions if the mamber is present. ‘

(9) The proceedings of all the meetings of the
Committee together with resolutions and dissenting opinions
shall be furnished forthwith to the Governments of the
participating countries,

8. Secretariat

(1) The Committee shall have a permanent Secretariat

at such place as may from time to time be determined by the
Committee.

(2) The Committee shall, as soon as may be, appoint as
its Secretary a national of any of the participating countries
who is a legal expert with administrative experience.

(3) The Committee may, if for financial or any other
reason considers it expzdient so to do, keep the post of the
Secretary in abeyance, and appoint a person qualified to be the
Szcretary under the preceding clause to perform the functions

of the office. A person so appointed shall be known as the
Acting Secretary.

(4) The Secretary or the Acting Secretary shall receive
such salaries, travelling and other allowances and such other
emoluments as may be determined by the Committee.

(5) The Committee may authorise the Secretary to
appoint such technical and other staff as may be nzces:ary on
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such remuneration as may be derermined from time to time
by thie Committee.

(6) The Secretary shall be responsible to the Committee
in respact of the work of the Secretariat.

(7) The Secretary shall have the right to address the
meetings of the Committee on all administrative and organisa-
tional matters and he may make statements and furnish infor-
mation during deliberations of the Committee or of a Sub-
committee if called upon to do so. The Secretary may be
represented by a member of the Secretariat for this purpose.

(8) The Secretary shall be authorised to act on behalf
of the Committee in all correspondence, to take decisions on
all administrative matters and to perform suclt other functions
as are specified in these rules.

(9) The Secretary shall, however, in the performance of
his duties act in consultation with the Liaison Officers appoint-
ed under Rule 9 except in routine and administrative matters.
The Secretary shall report to the Liaison Officers at their
meetings any action taken by him in this regard.

9, Liaison Cflicer

(1) Each of tne participating countries shall appoint
an officer to act as Liaison Officer.

(2) The Liaison Officer shall act as the channel of
communication between the Secretariat of the Committee and
the Governments of the participating countries.

(3) The Liaison Officers shall meet as often as necessary
and all decisions of Liaison Officers shall be taken at meetings
by a simple majority of the total number of Liaison Officers.

10. Finance and Expenditure

(1) The participating country in which the Session of
the Committee is held shall be responsible for all expenses in
connection with the organisation of the Session including the
cost of board and lodging of the members and alternate members
during the Session of the Committee.

T R i |l
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(2) The cost of travel of the member, alternate member
and advisers shall be the concern of each participating
country.

{(3) The expenditure incurred on the Secretariat shall be
met by the participating countries in such proportions as may
be agreed on the recommendation of the Committee subject to
a minimum contribution of Rs.5000/- per year Indian Rupees
or equivalent thereof. Such contribution shall be paid in
advance annually.

(4) The cost of travel and other expenses incurred by
the Secretary or the staff of the Secretariat shall be met out
of the funds placed at the disposal of the Committee for the
purposes of the Secretariat under clause (3).

(5) The Committee shall maintain an account in a
recognised bank in its name at the place where the Secretariat
is situated and the contributions of each of the participating
countries under clause (3) shall be deposited in this account.
The account so maintained shall be operated by the Secretary
or such other person as may be authorised by him in consulta—

. tion with the Liaison Officers.

(6) The Secretary shall be authorised to incur such
expenditure on the Secretariat and for other purposes of the
Committee as may be necessary provided that any item of
expenditure over one thousand Indian Rupees or equivalent
thereof shall require to be sanctioned ata meeting of the
Liaison Officers,

(7) The account of the Committee shall be audited
once annually by an Auditor appointed by the Liaison
Officers and the accounts so audited shall require to be
passed at a meeting of the Liaison Officers.

11. Consultations with other Grganisations

(1) The Committee may from time to time direct the
Secretary to communicate with such international, regional,
inter-Governmental or non-Governmental organisations or
committees engaged in legal work with a view to enter into
suitable arrangements for consultations,

(2) (a) The Committee may nominate as observer any
of its members or the Secretary or a member of the Secretariat
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as the casz may be to attend the meetings of such organisations
or committees with whom arrangements for consultations may
have bzen entered into.

(b) When the Committee is not in session such
nomination may be made by the Liaison Officers.

(¢) The Committee or the Liaison Officers may in
the event of non-availability of a person specified in sub-
clause (a) nominate a member of the mission of any of the
participating countries to attend such meetings.
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION.

Resolution No. 111 (1)

CONSIDERING THAT under the provisions of Clause (1) of Rule 3 of the Statutory
Rules the Committee is required to elect at each Annual Session a member in his
representative capacity as the President of the Committee;

AND CONSIDERING that the Delegation of Burma has moved for the election of
the Member and Leader of the Delegation of Ceylon in his representative capacity as
the President of the Committee, which motion has been duly seconded by the
Delegation of India;

THE COMMITTEE UNANIMOUSLY decides to elect the Member and Leader of
the Delegation of Ceylon to be the President of the Committee.

(Passed Unanimously 20.1.1960)



ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION.

Resolution No. 111 (2)

CONSIDERING THAT under the provisions of Clause (3) of Rule 3 of the Statutory
Rules the Committee is required to elect at each Annual Session a member in his
representative capacity as the Vice-President of the Committee;

AND CONSIDERING that the Delegation of Japan has moved for the election of the
Member and Leader of the Delegation of Pakistan in his representative capacity as the
Vice-President of the Committee, which motion has been duly seconded by the
Delegation of the United Arab Republic;

THE COMMITTEE UNANIMOUSLY DECIDES to elect the Member and Leader
of the Delegation of Pakistan to be Vice-President of the Committee.

(Passed unanimously 20.1.1960)



AFRICAN LEGAL CONSULTATIVE COMMITTEE
THIRD SESSION.

Resolution No.l11 (3).

CONSIDERING that the Committee at its Second Session held in Cairo in October
1958 had prepared the draft. Articles on Immunities and Privileges of the Committee
which had been submitted for consideration of the Governments of the participating
countries;

AND CONSIDERING that the Delegations of Burma, India, Iraq, Japan and Pakistan
had expressed a desire for a further period of time to enable their Governments to
consider the matter fully;

AND NOTING that the Government of Ceylon had accepted in principle the draft
Articles and that the Articles were generally acceptable to the Governments of
Indonesia and the United Arab Republic subject to certain minor amendments;

THE COMMITTEE DECIDES that the final consideration of the draft Articles on

Immunities and Privileges of the Committee be postponed until the Fourth Session of
the Committee.

(Passed on 21.1.1960)



ASIAN AFRICAN LEGAL CONSULTATIVE COMMITTEE
THIRD SESSION.

Resolution No.ll1 (4).

CONSIDERING that a report on the work done Dby the International Law
Commission at its Eleventh Session had been placed before the Committee under
Clause 5(a) of Rule 6 of the statutory rules;

AND CONSIDERING that the International Law Commission had not finalized its
report on any of the three subjects which had been considered by the Commission at
its Eleventh Session, namely, the Law of Treaties Consular Immunities and Privileges
and State Responsibility for submission to the Governments;

THE COMMITTEE DECIDES that the Secretariat be directed to collect basic
materials on these subjects And to prepare the background papers after the
International Law Commission finalizes its reported to place the same before the
Committee at its Fourth Session for consideration.

(Passed on 22.1.1960)



ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION

Resolution No.111 (5)

CONSIDERING that under the provisions of Clause (4) of Rule 7 of the statutory
rules the Committee is empowered to admit to its Sessions Observers from non-
participating countries;

AND CONSIDERING that the Government of Iran had by a written communication
addressed to the Secretary expressed its desire to be represented by an Observer at this
Session of the Committee;

THE COMMITTEE DECIDES to admit the Observer representing the Government
of Iran to the Third Session of the Committee.

(Passed on 22.1.1960)



ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION.

Resolution No. 111 (7).

CONSIDERING that the questions relating to dual nationality were referred to this
Committee by the Government of the Union of Burma;

CONSIDERING that the subject was discussed during the Second Session of the
Committee on the basis of a questionnaire prepared by the secretariat of the
Committee and the Delegation of the United Arab Republic had presented a draft of
an Agreement for elimination and reduction of dual nationality;

CONSIDERING that at the Second Session it was decided to direct the Secretariat to
prepare a report on the subject on the basis of the discussions held during that Session
and to place that report along with the Draft Agreement presented by the Delegation
of the United Arab Republic for consideration during the Third Session of the
Committee;

CONSIDERING that the Secretariat had presented its report as directed before this
Session of the Committee;

AND CONSIDERING that the unanimous view of the Delegations present at this
Session has been that some preparatory work should be done by the Governments of
the participating countries on the basis of the Report of the Secretariat before the
Committee could finally make its recommendations on the subject;

THE COMMITTEE DECIDES to request the Governments of the participating
countries to study the Report of the Secretariat together with the draft of an
Agreement presented by the Delegation of the United Arab Republic and to
communicate their views to the Secretariat in written memoranda indicating the
particular problems which have arisen in this regard and suggesting specific points
which they desire the Committee to take up for particular study and consideration.



THE COMMITTEE FURTHER DECIDES to direct the Secretariat to prepare the
draft of a model bilateral treaty on the subject for consideration of the Committee at
its Fourth Session together with an explanatory memorandum.

THE COMMITTEE FURTHER DECIDES to direct the Secretariat to prepare draft

Articles containing the principles regarding elimination or reduction of dual
nationality as also the question of treatment of dual nationals.

(Passed on 25.1.1960)



ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE
THIRD SESSION

Resolution No.l11 (8)

CONSIDERING that the law relating to the Regime of the High Seas was referred by
the Governments of Ceylon and India and the Regime of Territorial Sea had been
referred by the Government of Ceylon for consideration by the Committee;

CONSIDERING that the Government of the Republic of Indonesia had requested the
Committee to consider the Law of the Seas with particular reference to the Special
Regime of Territorial Waters of Archipelagoes,

CONSIDERING that the Secretariat had prepared and presented a report on the work
done in the Conference of Plenipotentiaries on the Law of the Seas held in Geneva in
1958;

AND CONSIDERING that the Delegation of Japan had mov8d for postponement of
consideration of these subjects relating to the Law of the Seas by the Committee at
this Session in view of the forth coming Conference of Plenipotentiaries convened by
the United Nations to meet in Geneva in March 1960, which suggestion has been
accepted by all the Delegations;

THE COMMITTEE DECIDES to postpone consideration of the subjects relating to
the Law of the Seas;

THE COMMITTEE FURTHER DECIDES that the question of placing these
subjects on the Agenda of the Committee for its Fourth Session should be decided at
the time of drawing up of the Provisional Agenda for that Session by the Secretary in
consultation with the Liaison Officers.

(Passed on 26.1.1960
replaced on27.1.1960



ANNEXURE "A’

The Committee noted that the Government of the United Arab Republic are of the
opinion -

(@) That a foreign state should not enjoy immunity, except in public transactions
undertaken by it in its capacity as an international entity, excluding any legal
transactions similar to the usual civil activities undertaken by individuals and private
entities.

(b)  That neither a commercial representative of a foreign government, nor any state
trading organization belonging to it, which have an independent juridical entity, may
enjoy immunity in commercial transactions.

(c) That all questions of immunity of a foreign state, its representatives or the state
trading organization belonging to it, should be left to the decision of courts,
sufficiently considering certificates issued by ministries for Foreign Affairs in
compliance with the courts demand.

(d) That foreign judgments should not be enforced on the states public property, in
an absolute manner. Nevertheless, the state trading organizations belonging to the
state, and having an independent juridical entity are not immune, and law suits against
them and their representatives may be brought to the courts of/a foreign state,
concerning their transactions and activities, of the last mentioned state,

(e) that although the plea of immunity should be left to the decisions of
national courts alone, yet, litigations relating to commercial transactions of the state,
may be referred to arbitration.

(f) That a multi-lateral convention on enforcement of judgments against a
foreign state is premature.



ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE
THIRD SESSION

Resolution No.l11 (9).

CONSIDERING that the Government of India had referred to the Committee for its
opinion the question of Immunity of states in respect of Commercial Transactions
under the provisions of Article 3 (b) of the Statutes;

CONSIDERING that the committee had adopted a report on the subject and
presented the same to the Governments of the participating countries for their
comments;

CONSIDERING that the Governments of the participating countries through their
Delegations present at this Session have made their comments on the Committee’s
recommendations which have been taken note of and fully discussed at this Session of
the Committee;

AND CONSIDERING that the views of the Delegation of Indonesia to the effect that
immunity should be granted to all activities of foreign States irrespective of their
nature which are carried on by the Government itself had already been taken note of in
paragraphs 4 and 11 of the Report;

THE COMMITTEE DECIDES that its recommendations contained in paragraph 9
of its report should be retained in their present form and a paragraph be added to the
said report containing the views of the Government of the United Arab republic as
presented in a memorandum at this Session and setout in AnnOxure "A"™ to this
resolution;

THE COMMITTEE FURTHER DECIDES that its report as adopted at the Cairo
Session together with the amendment as aforesaid be submitted to the Governments of
the participating countries as the Final Report of the Committee;

THE COMMITTEE DIRECTS the Secretariat to make available copies of the Final

Report to the United Nations under the provisions of Article 3 (d) of the Statutes of
the Committee for information of that body;

10



THE COMMITTEE DECIDES that the subject of immunity of States in respect of
Commercial Transactions be removed from the Agenda of future Sessions unless the
Government of any participating country wishes the Committee to consider any
further questions on this subject.

Minute by the Delegation of Pakistan

The Government of Pakistan did not have sufficient time to consider the Report of the
Committee on the subject adopted at the Cairo Session and accordingly the Delegate
for Pakistan could not express the views of his Government on the Report.

(Passed on 27.1.1960)
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ASIAN-AFRICAN LEGAL CONSULTATIVE. COMMITTEE

THIRD SESSION

Resolution No.111 (10).

CONSIDERING that the question of planning of the future work of the Committee,
the question of printing and publication of the proceedings to be undertaken by the
Committee’s Secretariat and. the administrative questions relating to the staff structure
of the Secretariat and the conditions of service of staff members were placed before
the present Session of the Committee, being items Nos.6, 8 and 9 of the Agenda;

CONSIDERING that the Committee at its First Meeting held on the 20th January,
1960, appointed a Sub-Committee to deal with these questions and to make its
recommendations thereon;

AND CONSIDERING that the Sub-Committee has submitted its report containing its
recommendations on the aforesaid questions;

THE COMMITTEE APPROVES of the recommendations of the Sub-Committee
and decides -

(@) that the Secretariat of the Committee be directed to prepare a compilation
of the laws of the participating countries and of countries in other regions
of the world regarding international sales and purchases and also the
laws, treaties and conventions with regard to relief against Double
Taxation to serve as a basis for exchange of information between the
Governments of the participating countries on these matters,

(b) to request the Governments of the participating countries to furnish the
Secretariat the information relating to their laws and the provisions of
their Treaties and Conventions relating to the, subjects mentioned in sub-
clause (a) herein;

THE COMMITTEE DECIDES to direct the Secretariat to place the subject of
"Legality of Nuclear Tests" on the Agenda of the Fourth Session of the Committee
and to collect background material and information on the subject including scientific
data as may be available;

12



THE COMMITTEE DECIDES to direct the Secretariat to publish a summary of the
proceedings of the Third Session of the Committee together with the relevant
background material contained in the Brief of Documents for general distribution;

THE COMMITTEE DECIDES to direct the Secretary to extend an invitation to the
Legal Counsel of the United Nations to attend the Fourth Session of the Committee
and to maintain close contact with the Secretariat of the United Nations and other
international organizations including the International Law Commission;

THE COMMITTEE DECIDES to recommend to the Governments of the
participating countries that other countries in the Asian-African Continent, which are
not participating in the Committee at present should be encouraged by such
appropriate means as may be considered proper by the Governments of the
participating countries to join the Committee in order to make it a truly representative
organization of the Asian-African States and also with a view to enable the Committee
to increase its activities in its future programme of work;

THE COMMITTEE FURTHER DECIDES to recommend to the Governments of
the participating countries to set up a national unit or nominate a particular official as
may be considered appropriate by the Governments concerned to deal with the work
of this Committee;

THE COMMITTEE DECIDES to approve of the staff structure of the Secretariat,
salary scales of staff members, secretariat Entertainment Fund and conditions of

service of staff members as recommended by the sub-Committee in paragraphs 10 to
13 of its report.

(Passed on 1.2.1960)
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION

Resolution No. 111 (11).

CONSIDERING that the Government of Japan had requested the Committee to
examine the subject of status of Aliens with particular emphasis on the topics
enumerated in the Reference of the Government of Japan;

CONSIDERING that the subject was generally discussed on the basis of a
questionnaire at the Cairo Session of the Committee and that the Secretariat was
directed to prepare a report on this subject on the basis of discussions held in Cairo;

CONSIDERING that the Secretariat has presented its report in the form of Draft
Avrticles together with commentaries setting out the relevant State practice and judicial
decisions,

AND CONSIDERING that the Committee had discussed the subject in detail during
the present Session except the question of Responsibility of States for Treatment of
Aliens and Diplomatic Protection of persons by their home States;

THE COMMITTEE decides to direct the Secretariat to draw up a report containing
the Draft Articles as approved by the Committee at this Session together with relevant
commentaries and to submit the same to the Governments of the participating
countries for their comments;

THE COMMITTEE FURTHER DIRECTS that the subject be placed on the
Agenda of its Fourth Session for consideration of the comments of the Governments
of participating countries on the Draft Articles drawn up during the Present Session;

THE COMMITTEE DIRECTS the Secretariat to collect further data and materials
on the subject of Responsibility of states for Treatment of Aliens and Diplomatic

Protection of persons by their home states for consideration of the Committee at its
next Session.

(Passed 2.2.1960)
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE
THIRD SESSION

Resolution No. 11 (12).

CONSIDERING that the International Law Commission at its 1958 Session had
finalized its recommendations on Arbitral Procedure und had drawn up model rules on
the subject;

CONSIDERING that the subject was placed for discussion before this Session of the
Committee on the basis of a questionnaire prepared by the Secretariat pursuant to
Resolution No.lIl (14) adopted at the Cairo Session;

CONSIDERING that the question was generally discussed though the Delegations of
Indonesia and Pakistan were not in a position to give answers to the questions or
formulated as their Governments did not have the time to consider this subject;

AND CONSIDERING that a Sub-Committee was appointed to prepare a preliminary
report on the basis of the discussions held during the present Session;

THE COMMITTEE DECIDES that the preliminary report as prepared by the Sub
Committee be placed before the next Session of the Committee together with the
written answers that have been or nay be received from the Governments of the
participating countries on the questionnaire prepared by the Secretariat for further
consideration of the Committee at its next Session.

THE COMMITTEE FURTHER DECIDES to request the Governments of the

participating countries to furnish their views on the subject on the basis of the
questionnaire prepared by the. Secretariat.
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION.

Resolution No. 111 (13).

CONSIDERING that the questions relating to extradition of fugitive offenders were
referred to the Committee for consideration by the Governments of Burma and India;

CONSIDERING that the subject had been discussed at the Second Session of the
Committee on the basis of a questionnaire prepared by the Secretariat end that the
Delegations at that Session desired the matter to be further considered at this Session
before making the final recommendations on the subject;

CONSIDERING that the Secretariat had drawn up certain draft Articles on the
subject embodying the principles agreed to by the Delegations at the Cairo Session;

CONSIDERING that the Delegation of the United Arab Republic has prepared and
presented the draft of a Convention for consideration of the Committee;

AND CONSIDERING that the subject had been further discussed at this Session on
the basis of the draft Articles prepared by the Secretariat and the provisions of the
draft Convention presented by the Delegation of the United Arab Republic;

THE COMMITTEE DIRECTS the Secretariat to draw up draft Articles on the basis
of the discussions held and decisions taken at the present Session and to present the
same before the next Session of the Committee for further consideration.

THE COMMITTEE FURTHER DIRECTS the Secretariat to obtain the views of
the Governments of the participating countries regarding their preference between
bilateral Treaties and multilateral Convention for consideration of the Committee at its
next Session.
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION.

Resolution No. 11 (14).

CONSIDERING that the questions relating to free legal aid were referred to this
Committee by the Government of Ceylon under Article 3(c) of its Statutes a8 being a
matter of common concern on which exchange of views and information was
desirable between the participating countries;

CONSIDERING that the Committee at its First Session had appointed a Rapporteur
on the subject to prepare and present a report;

AND CONSIDERING that the Rapporteur has prepared and presented his report on
the subject at this Session of the Committee;

THE COMMITTEE DECIDES to take note of the report and to direct the
Secretariat to circulate the same amongst the Governments of the participating
countries.

THE COMMITTEE FURTHER DECIDES that any specific questions which may
be raised by the Governments of the participating countries on this report should be
placed before the Committee at its next Session for consideration.

(Passed on 3.2.1960)
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION.

Resolution No. 11 (15).

CONSIDERING that the questions relating to recognition of foreign decrees in
matrimonial matters were referred to this Committee by the Government of Ceylon
under the provisions of Article 3(c) of its Statutes as being a matter on which
exchange of views and information between the participating countries was desirable;

CONSIDERING that the Committee at its First Session had appointed a Rapporteur
to prepare and present a report on the subject;

CONSIDERING that the Rapporteur had prepared and presented his report at the
Cairo Session of the Committee;

CONSIDERING that the Delegations present at the Cairo Session were of the
opinion that the report needed further consideration of the Delegations before the
Committee would be in a position to discuss this subject fully;

AND CONSIDERING that the Committee at this Session did not have adequate time
to consider the subject in detail;

THE COMMITTEE DECIDES to direct the Secretariat to place the subject on the
Agenda of the Fourth Session of the Committee.

THE COMMITTEE FURTHER DECIDES to request the Governments of the
participating countries to express their views on the provisions of the draft Convention

as suggested by the Rapporteur in his report and the draft Convention presented by the
Delegation of the

(Passed on 3.2.1960)
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ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

THIRD SESSION.

Resolution No.l11 (16).

CONSIDERING that under the Statutes of the Committee its Sessions have to be
held normally once a year by rotation in the participating countries;

AND CONSIDERING that the Delegation of Japan has offered to hold the next
Session in Tokyo during the month of March 1961;

THE COMMITTEE DECIDES to accept with thanks the offer of the Government
of Japan to act as host and to hold the Session in Tokyo during the month of March,
1961.
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